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MEETING OF CONFERENCE OF DELEGATES OF LOCAL BAR ASSOCIATIONS. 


The attention of the members of the Association is again directed to the Mid-Year Conference of Delegates 
of Local Bar Associations to be held at Orlando at the Orange Court Hotel at 9:39 o’clock A. M., October 28th, 
1932. The Conference will devote itself to the study of the report of the Committee on Probate Practice, 
which report was printed in full in the September issue of the Law Journal. All members of the Association, 
as well as duly accredited delegates are urged to be present to take part in this very important conference. 


PROPOSED CONSTITUTIONAL AMENDMENT INCREASING NUMBER OF JUSTICES 
ON THE SUPREME COURT OF FLORIDA. 


In the September issue of the Law Journal we printed in full the proposed Constitutional Amendment 
and some data as to the condition of the Court docket, indicating the necessity of the adoption of this amend- 
ment. In this issue of the Journal are several articles on this subject matter. The attention of every member 
of the bar is directed to this situation. 


We feel that the opposition to the amendment in most instances has been based on mistaken premises. 
There has been a feeling in some quarters that the amendment is not in accordance with the present spirit 
of governmental economy. This is not correct. At the time that the Legislature adopted the resolution sub- 
mitting the amendment it provided for the end of the terms of the Commissioners who have been in office as- 
sisting the work of the Supreme Court. The salary of the additional judge provided for by the amendment and 
additional clerical assistance necessitated by the Seventh Judge will require a government outlay much less 
than the total salaries of the Commissioners. This was carefully considered by the Committee of the Legis- 
lature at the time the amendment was recommended. Members of the bar are urged to study these facts and 
to give them all possible publicity. If this amendment is not adopted, we are satisfied that at its next session 
the Legislature must take some action to relieve the situation in the Supreme Court, otherwise further delays 
will occur and justice will be defeated. After a careful study of the situation we are convinced that from the 


standpoint of economy alone the proposed amendment should be adopted. The failure of this amendment will be 
a step backward. 


So far as judicial efficiency is concerned it seems obvious that we must have a final appellate court sit- 
ting in divisions as provided by this amendment, or we must consider the possibility, or necessity of an in- 
termediate appellate court. In our judgment the amendment provides the more efficient method. Such was the 
view of the committee of the Legislature that recommended the proposed amendment. That the amendment 
will be opposed at the polls must be admitted. We hope, however, that the members of the bar will support it 
and will urge their friends to support it, not as a lawyers’ measure, but as a measure designed to aid the 
rapid and economical administration of justice for the benefit of every citizen of Florida that has or may have 
business before our courts. 


248 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


DELAYS OF THE COURTS. 


We are urging and have urged the adoption of the proposed amendment to add a Seventh Justice to the Su- 
preme Court of Florida. We believe that the adoption of this amendment will assist in the administration of 
justice in Florida. The members of the bar should realize that no Constitutional or Legislative machinery can 
obviate such delays in the trial of cases if lawyers themselves do not do all in their power to expedite the 
conclusion of litigation. If a lawyer will not use the tools of his profession to prevent delay then delays must 
and will occur. 


The possibility of expediting litigation is illustrated by a recent case. Our attention has been called by 
Col. W. E. Kay of Jacksonville, a member of this Association, to the case of Atlantic Coast Line RR Co. v. 
State 143 Southern 255. In that case advantage was taken of the provisions of Section 6749 C. G. L. with the 
following results: 


On May 2, 1932 Order was entered in the Circuit Court granting a Temporary Injunction; June 10 Order 
signed denying motion to dismiss and/or to dissolve; June 14 Notice and entry of appeal filed in the Circuit 
Court of Jefferson County; June 24th, appear papers filed in the Supreme Court of Florida, July 11th Case 
was heard on oral argument in the Supreme Court and on July 26th, decision handed down by the Supreme 
Court of Florida. This of course is an example of procedure in injunction cases. On the other hand it il- 
lustrates the fact that members of the bar can greatly aid the courts in expediting litigation. 
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THE CONSTITUTIONAL AMENDMENT RELATING TO THE SUPREME COURT, AN 
EXPLANATION 


The proposed Constitutional Amendment relating 
to the judiciary to be voted on November 8, 1932, in 
effect fixes the membership of the Supreme Court at 
seven justices, adds one justice thereto, and authorizes 
the Court to exercise its power as a single body or in 
two divisions, each division to consist of three mem- 
bers, to be presided over by the Chief Justice who by 
virtue of his position as such is a member of each di- 
vision. The judgment of a division concurred in by all 
its members shall be the judgment of the Court. Capi- 
tal Cases and cases involving the determination of 
State or Federal Constitutional questions and such 
other cases as the Court may direct shall be determined 
by the Court acting as a body. 

The congested condition of the Supreme Court 
docket actuated the legislature in submitting this 
amendment to the people for ratification and a mere 
casual examination of that docket justifies the legis- 
lative action. At the beginning of the June Term, 
1932, there were 731 cases on the docket and of this 
number oral argument was requested in over 600 cases. 
If given the proper consideration, this is more than a 
year’s work for the Court as now constituted. _ 

A brief analysis of the Court’s docket for the last 
thirty years sheds much light on this statement. In 
1900, cases were being docketed in the Supreme Court 
at the rate of 130 per year. This rate plus a net gain 
of seven cases per year continued until 1924, in which 
year the docketings were 927 cases. From 1925 to 
1931, inclusive, the net gain in cases docketed in- 
creased from 7 per year to 65 per year when in the 
latter year 816 cases were docketed. Prior to 1902, 
the Court was composed of three members and had 
been disposing of approximately 125 cases per year. 
In 1902 the Court was enlarged by Constitutional 
Amendment to six members and from that date to 
1925, it disposed of from 250 to 300 cases per year. 
From 1925 to 1931 inclusive it disposed of a net aver- 
age of 600 cases per year. This increase is in part ac- 
counted for by the fact that three commissioners were 
provided by the legislature in 1929 to assist the Court. 
Many of these cases were decided without oral argu- 
ment and others were disposed of by memorandum de- 
cision in which no opinion was written. 

In 1902, when the people of Florida by Constitu- 
tional Amendment enlarged the Supreme Court from 
three to six members, the docket was 400 cases be- 
hind, the population of Florida was 528,542 and the as- 
sessed valuation of all property in the State was 
$97,551,192.00. This year when the people are con- 
fronted with the matter of approving a constitutional 
amendment adding one additional member to the 


Court, the docket is 731 cases behind, the population of 
the State is 1,500,000 and the assessed valuation of all 
property in the State is $537,303,967.00. 

In other words, except the 1929 Commission which 
expires November 1, of this year, no relief has been 
provided for the Court in thirty years. The Court is 
almost twice as far behind as it was when relief was 
last provided, docketings in the Court are six times as 
heavy, the Court is disposing of more than five times 
as many cases as it was then, the population of the 
State is three times as large, our assessed valuation is 
more than five times as large and there were about 
500 lawyers in the state at that time while now there 
are 2500. This disparity is bound to grow as popula- 
tion, valuations, and other factors which provoke liti- 
gation increase. 

When the Supreme Court was enlarged to six 
members we had seven Judicial Circuits with one 
Judge for each Circuit. To take care of Circuit Court 
business, we have since increased the Circuits to twen- 
ty-nine and have provided for them, forty Circuit 
Judges, Escambia County has been given a Court of 
Record with the same jurisdiction as a Circuit Court 
except as to capital cases, so in effect we now have 
forty-one Circuit Judges to handle the business of the 
Circuit Courts, all accomplished through Constitutional 
Amendment or legislative act pursuant to Constitu- 
tional Amendment. 

The Supreme Court Commission expires in No- 
vember, 1932. Unless the Amendment is adopted, the 
Court will at that time be without help, will be con- 
fronted with more than a year’s work on the docket 
and will at the same time be docketing cases much 
faster than it can possibly dispose of them. Many of 
these cases involve complicated legal and government- 
al questions in which the judgment of the Supreme 
Court is final. They are entitled to the most careful 
consideration but it is often difficult to do this under 
pressure of a badly congested docket. No litigant an- 
ticipates with pleasure a lawsuit, but if he must have 
one he wants his case carefully considered. 

But perhaps the greatest vice of a congested dock- 
et is the delay in the administration of justice. Jus- 
tice delayed often amounts to justice denied. Delay 
not only amounts to a denial of justice in many cases 
but it begets a feeling of distrust and lack of faith in 
the judicial arm of the government. A speedy and 
certain administration of justice in Civil and Criminal 
Causes is recognized as one of the greatest deterrents 
to crime and certainly nothing does more to stabilize 
confidence in the Courts and the judiciary. 

Under the present scheme for disposing of the 


Courts business every case in which opinion is written 
must be considered by all the Court regardless of the 
division handling it. Under the system as proposed 
in this amendment each division is authorized to de- 
cide and dispose of cases. Any case in which a division 
disagrees will be considered by the whole Court, as will 
capital cases and cases involving State or Federal Con- 
stitutional questions. It is estimated, in other words, 
that eighty per cent of the Court’s business will be 
handled by the divisions while twenty per cent of it 
will be handled by the Court en bane (as a body). If 
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this estimate is accurate, the Amendment will very 
materially enlarge the producing efficiency of the 
Court. A similar system has worked well in Alabama 
for thirty years and has been in use in the State of 
Washington for many years with splendid results. 

Relative to the expense incurred by the adoption 
of the amendment, if this is to be seriously considered, 
it is sufficient to say that it incurs the salary of the 
added member of the Court and a clerk but we now 
have the salary of three commissioners and a clerk so 
the net expense will be much lessened. 
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SHOULD WE RATIFY THE AMENDMENT PROVIDING FOR SEVEN SUPREME COURT 
JUSTICES? 


By CHARLES O. ANDREWS, Associate Editor 


There will be submitted at the November election 
the question as to the adoption or rejection of the pro- 
posed amendment of Section 2 and 4 of Article V of 
the Constitution of Florida, which would in substance 
create a Supreme Court of seven Justices with power 
to divide itself into two separate divisions with the 
Chief Justice presiding over each division. 

The paramount question is, of course, whether the 
amendment if adopted would result in securing a more 
efficient and expeditious disposal of cases now crowd- 
ing the Supreme Court docket, and at a more reason- 
able expense to the State. The importance of provid- 
ing relief cannot be waived aside by any voter who 
knows the facts, by the mere statement that “I do not 
care to aid in creating any more jobs or offices.” 

The fact is, there are more than 650 cases “noted 
for oral argument” alone now on the docket awaiting 
decision, and if the Court should devote its entire time 
to the disposition of these cases without considering 
any new ones filed it would require nearly two years 
to dispose of them. An average of about forty per-cent 
of the cases docketed each year are set for oral argu- 
ment, and it takes considerable more time to dispose 
of such a case than one that is heard on briefs only. 

Prior to 1924 the greatest number of cases ever 
docketed in one year was 351 and the greatest number 
ever disposed of was 331. The number of cases dock- 
eted and the number disposed of have each continued 
to increase each year until 1930 when the number 
docketed was 842 while the number disposed of was 
818. The total number of cases disposed of in 1931 
reached the peak of 1018 cases, a larger per cent how- 
ever of those were not noted for oral argument. 

From September 15, 1929, to the present, the 
three Supreme Court Commissioners have aided in dis- 
posing of cases, (most of which were not noted for oral 
argument) by examining the record and briefs and 
thereupon writing opinions, or recommending decisions 
in cases where no written opinion was thought neces- 
sary. During 1928, about 46 per cent of the number 
of cases docketed were noted for oral argument; in 
1929 about 41 per cent, and in 1930 about 35 per cent. 
The number of cases decided since the Commission as- 
sumed its duties is shown to have increased about 50 
per cent over the previous years. The terms of the 
three Supreme Court Commissioners will expire, how- 
ever, on the day of the ensuing general election at 
which time it was anticipated by its sponsors and the 
Legislature that the proposed amendment would be 


adopted providing for Seven Justices to operate in two 
separate Divisions. 


The proposed amendment of Section 4 reads as 
follows: 


“Section 4. The Supreme Court may hear, 
consider and determine causes and exercise all its 
powers and jurisdiction as a single body in which 
case a majority of the members of the Court shall 
constitute a quorum for the dispatch of business, 
or it may exercise its powers and jurisdiction in 
two divisions, under such regulation as may be 
determined by the Court. Each division shall con- 
sist of three members of the Court and the Chief 
Justice who shall by virtue of his position as 
Chief Justice be a member of each division and 
the judgment of either Division concurred in by 
all the members of such Division shall be the 
judgment of the Court. The concurrence of a ma- 
jority of the members of the Court shall be neces- 
sary to a decision and judgment of the Court, 
whether the Court is sitting in two divisions or 
when acting as a single body. 

“All capital cases, all cases involving the de- 
termination of State or Federal Constitutional 
questions and such other cases as may be directed 
by the Court shall be determined by the Court 
acting as a single body. 

“The Chief Justice shall preside over each Di- 
vision and over the Court acting as a single body 
and when the Chief Justice is disqualified or is 
absent or is disabled from any cause the Justice 
oldest in point of service present and qualified 
shall preside over the entire Court and each di- 
vision thereof until the disability of the Chief Jus- 
tice is removed.” 


It must be recalled that said Section 4 at present 
provides for dividing the Court into two Divisions, each 
of which may operate “Under such regulations as may | 
be prescribed (1) by law, or (2) by rules of said 
Court.” 

Under the present Constitutional and statutory 
authority the Supreme Court in 1923 adopted “Special 
Rules” dividing the Court into “Division A” and “Di- 
vision B”, with the Chief Justice presiding over the 
former division and the Senior Justice presiding over 
the latter. The special rules provide that: 

“Each Division of the Court may by a decision 
concurred in by its three members, affirm a judg- 
ment, decree or order without a written opinion 
and without referring the cause to the other Di- 
vision.” 

Some of the advantages to be gained by the pro- 
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posed amendment over the present status may be 
stated as follows: 

Ist. Each Division would be composed of four 
Justices (instead of three) one of whom would be the 
Chief Justice who would preside over each Division,— 
thus assuring a coordination and consistency in all 
points of law decided, both procedural and substantive ; 

2nd. It would require the concurrence of at least 
four Justices (a majority of the Court) in all decisions 
“affirming a cause without written opinion”, also in 
the granting of extraordinary writs, motions to amend, 
dismiss, strike, vacate, modify, etc. This would ob- 
viate the often heard objections to such orders and de- 
cisions now being made by three Justices (less than a 
majority) without submission to the other Division 
for concurrence ; 
3rd. Under present procedure the written opinion 
of a division may be submitted to the other division 
and concurred in by that Division “without an exam- 
ination of the record’ upon a mere “examination of 
the points of law decided and their applicability to the 
facts stated in the opinion’: while under the proposed 
amendment at least four, a majority of the Court, are 


approved by each Justice of such Division does it be- 
come an opinion of the Court—making it unnecessary 
to submit the same case to the other Division. This 
would relieve the three Justices of the other Division 
from participation in such opinions, and the time so 
saved by them would be utilized in disposing of other 
cases in like manner. It is estimated that more than 
three-fourths of the cases docketed could be disposed 
of in the above manner; 
4th. A Supreme Court of seven Justices would 
obviate any chance of a “stale-mate” or three-three or- 
der of affirmance without disposing of the points of 
law presented. 
After three years’ discussion of the various plans, 
the State Bar Association decided on the plan em- 
bodied in the proposed amendment, and the Legisla- 
ture by a three-fifth vote submitted it to the people 
for ratification at the ensuing November election. 
The only additional expense to be incurred in providing 
one additional Justice would be his salary and that of 
his secretary. The office facilities could be made ade- 
quate for an additional Justice without much change 
in the Supreme Court Building and with little expense. 
Failure to provide additional aid to efficiently ex- 
pedite appellate procedure would be difficult to recon- 
cile with the efforts of the Legislature at its 1931 ses- 
sion to displace the three Supreme Court Commission- 
ers with a seventh Justice at a saving of about $10,- 
000.00 annually in salaries alone. In this connection 
it should not be overlooked that the Senate declined 
to concur in the passage of a bill by the House which 
would have abolished several small Judicial Circuits 


required to underwrite an opinion and only when so— 
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created during and just after the Florida “boom”; 
which would have relieved the State Treasury of near- 
ly One Hundred Thousand Dollars annually, one-tenth 
of which would have been adequate to provide the 
necessary expense of a seventh Justice. 

“Justice delayed is (often) Justice denied.” Sec- 
tion 4 of the Declaration of Rights of the Florida Con- 
stitution guarantees that: 

‘“‘All courts in this State shall be open, so that 
every person for any injury done him in his lands, 
goods, person or reputation shall have remedy, by 
due course of law, and right and justice shall be 
administered without sale, denial or delay.” 

To the conscientious lawyer and voter the above 
guaranty should mean more than just a rhetorical dis- 
play of what cur people at one time favored. The 
Courts should, as near as possible, “be open” for af- 
fording its guaranty of a remedy “for any injury” by 
due course of law and administered justice without 
“denial or delay.” 

If the amendment is not ratified in November, 
other means must necessarily be devised to insure liti- 
gants that their cases appealed to the Supreme Court 
will not have to remain on the docket for a term of 
years instead of months without even being reached 
for consideration; also to remove the temptation to ef- 
fect delay by merely “noting” cases for “oral argu- 
ment.” 

The impending necessity for relief becomes more 
meritorious from the standpoint of simple justice to 
that court, as well as litigants, when it is shown that 
the population and wealth of the State has increased 
more than a hundred per cent and appellate practice 
three hundred per cent since 1923 when the sixth Jus- 
tice was added under the Constitutional provision now 
sought to be amended, while during the same period 
the Judicial Circuits have been increased from eight to 
twenty-eight and several of these have two to three 
Circuit Judges—in all 39—which is an increase of 31 
over the number presiding in 1902. It is no secret that 
it is felt by the Court as well as the Bar that cases are 
being disposed of without time to give them such con- 
sideration as they deserve. 

The great increase in litigation since the World 
War and Florida boom was due mainly to a general re- 
adjustment of society to government thus causing the 
enactment of new and untried laws to meet these many 
changes which have arisen. For example, prior to 
1919 the total general laws enacted at a single session 
of our Legislature did not exceed 340 pages, those of 
1925 cover 542 pages, while the General Laws of 1931 
cover over 1300 pages. Special Acts have increased 
even in a greater proportion. Those of 1931 cover over 
5900 pages. | 

Most of the fall term following each biennial ses- 
sion of the Legislature in recent years has been con- 
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sumed in considering attacks made on statutes passed 
at the previous session, which cases have precedence 
over appeals in ordinary causes. Many hundreds of 
cases of individuals involving in some instances all that 
such persons through tireless years have accumulated 
for their families and old age, must wait for the last 
judgment which often comes too late, for property in- 
volved may be consumed by taxes and other incum- 
brances or mutilated while in the possession of the op- 
posing party. 

It is the duty of the lawyers who, by reason of 
their profession and as sworn officers of the Court, 


first set the wheels of justice moving, to lend their 
conscientious efforts to see that the judicial depart- 
ment is provided with adequate machinery to com- 
mand the confidence and respect of any citizen who 
may be forced to resort to the courts of this state to 
secure his rights or redress of wrongs, that he shall be 
able to obtain his remedy “for any injury done him in 
his lands, goods, person or reputation”, and without 
“denial or delay.” This guaranty in our state’s “Dec- 
laration of Rights’ should not be classed and treated 
as a mere “scrap of paper.” 


The following is a compilation of the material used 
by H. G. Jones, of the Arcadia bar, in a number of 
short talks he has been making in support of the pend- 
ing amendment that proposes a seventh justice and a 
new procedure for the Supreme Court of the State of 
Florida. Mr. Jones calls attention to the fact that these 
talks were so framed as to appeal to the voters in 
general. But the President of the State Bar Associa- 
tion and the Editor of this Journal approve of the 
statement for presentation to the lawyers of Florida. 
—KEditor. 
This question concentrates our attention upon 
(1) The proposed amendment. 
(a) The system it creates, 
(b) The plan of operation it will establish, 
(c) as well as the results to be reasonably expected 
therefrom, 
(2) as contrasted with 

(a) the system we now have 

(b) the operation of this system and 

(c) the results of this system of operation. 

Let us deal with this latter classification in re- 
verse order. 

ELIMINATION OF IRRELEVANT SYSTEMS. 

Before we make this comparison let us settle one 
preliminary question. Let us reduce the question to the 
true issue by elimination of irrelevant considerations. 
We have before us, for acceptance or rejection, two sys- 
tems—the old one, on one hand; and the new system as 
set forth in the proposed amendment, on the other 
hand. No matter what we may think of a 3rd, 4th, 5th, 
or other system, it is fruitless for us to discuss the 
merits of the same for the purpose of defeating the 
pending amendment; for it is impossible for us to adopt 
any third or other system at this time. It is, therefore, 
as irrelevant as it is improper to enter into a discus- 
sion of the merit of systems that are not before us in 
such form as to enable us to adopt the same. 

It may even be true that some third or other sys- 
tem should have been presented to us instead of the 
one embodied in the pending amendment. It is unneces- 
sary for us to take a position on that question other 
than to say that if there is some further and additional 
step that we should take along the pathway of pro- 
gress, in the future, let us regret that the step was not 
rendered available to us at this time, in legal form; and 
let us console ourselves by the fact that if we take a 
good long step along the pathway of progress, by the 
adoption of the pending amendment, this will in no 
wise impair our future prospect for and obligation 
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THE QUESTION BEFORE US IS: SHOULD THE PEOPLE OF FLORIDA ADOPT THE 
CONSTITUTIONAL AMENDMENT PROVIDING FOR A 7TH SUPREME COURT JUDGE 
AND A NEW SYSTEM AND PROCEDURE FOR OUR APPELLATE COURT? 


By HUGH GILBERT JONES, Arcadia, Florida. 


to adopt the further improvement just as soon as the 
legislature will pass the proper resolution and submit 
the same to the people in a future election, for approval 
or rejection. 

IT, THEREFORE, APPEARS THAT A SINCERE 
CONSIDERATION OF THE MERITS INVOLVED IN 
THE PENDING AMENDMENT DOES NOT JUSTIFY 
ANYONE IN INJECTING INTO THE ARGUMENT 
THE THOUGHT THAT THE AMENDMENT DOES 
NOT PROPOSE THE BEST SYSTEM KNOWN 
AMONG MEN. 

WHY SPEAK OF A FIVE JUDGE SYSTEM AT 
THIS TIME? SUCH IS AS IRRELEVANT TO THE 
PENDING ISSUE AS IT IS IMPOSSIBLE OF PRES- 
ENT ACHIEVEMENT. OUR CHOICE MUST BE BE- 
TWEEN THE OLD AND THE LEGALLY PROPOS- 
ED SYSTEM SPECIFIED IN THE AMENDMENT. 

Especially would such opposition be cumbersome 
upon the lips of a lawyer. The more able the attorney 
the broader has been his field and opportunity for 
unselfish service and the tighter should his lips be 
now sealed if he has deprived the public of his superior 
ideas and plans for the improvement of our appellate 
judiciary. 

And why should this reasoning not apply with 
equal force to any other powerful source that has to 
do with the formation of sound public opinion based 
on the issues and the facts? 

Why should an able attorney have kept silent 
until we now find ourselves confronted with the kind 
of system proposed in the new amendment? 

If either indolence, as to the public welfare, or 
special or selfish interest in our present sluggish sys- 
tem, or something else, caused anyone to withhold the 
“something better” until now, can we reasonably hope 
to be given that “something better” if we defeat the 
present amendment—to say nothing of the several 
years of delay until another legislature submits a new 
amendment and the people go into another election to 
approve or reject it? 

THE QUESTION WE SHOULD FIRST SETTLE 
IS:—DOES THIS AMENDMENT OFFER US SOME- 
THING THAT IS A GREAT IMPROVEMENT OVER 
WHAT WE HAVE? IF IT IS AN IMPROVEMENT, 
WHEN CONSIDERED FROM THE RELEVANT 
STANDPOINTS, WE SHOULD ADOPT IT, EVEN IF 
WE LATER TRAVEL FURTHER ALONG THE 
PATHWAY OF PROGRESS. IT IS OUR ONLY OPEN 
OPPORTUNITY TO MAKE AN IMPROVEMENT 
NOW OR FOR QUITE A WHILE TO COME. 
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RESULTS OF PRESENT SYSTEM. 

I TAKE IT THAT EVERY WELL POSTED PER- 
SON CONCEDES THAT OUR PRESENT SYSTEM, 
THE NECESSARY PRACTICE THEREUNDER, AND 
THE RESULTS ARE NOT ADEQUATE TO MEET 
EXISTING NECESSITIES. 

Every time I go to Tallahassee I try to learn 
something of the work before the Supreme Court. For 
the last several years I have been advised that the 
Court had from six hundred to eight hundred cases 
pending before it. In January, 1928, the Court was 
606 cases in arrears. In January, 1929, it was 726 
cases behind. In January, 1930, it started 905 cases 
behind; and in January, 1931, 929 cases came over from 
the previous year. 

I am advised that an average of about seven hund- 
red and forty-four cases per year. emerge from our 
population of nearly one million and a half, pass 
through twenty-nine circuit courts and before forty- 
one circuit judges and claim the attention of the six 
judges of the Florida Supreme Court. In 1930, 842 new 
cases were docketed; and in 1931, 816 new cases ap- 
peared in the Supreme Court. Florida is growing and 
the average number of cases before the Supreme Court 
annually is growing. 

If the circuits were abolished and properly re- 
constructed on a state-wide basis that would be a prop- 
er readjustment and legitimate economy, in my esti- 
mation. Indeed I agree with the Tampa Tribune’s 
suggestion—made many months ago—that if legal dif- 
ficulties are feared, then reduce the circuits, cast the 
burden of attacking the new circuits on those who elect 
to make the attack and, concurrently, with the read- 
justment of the circuits, submit to the people the prop- 
er amendment to the constitution; so that if the new 
circuits are successfully attacked, it will be an empty 
victory. 

Yes, we advocate the elimination of useless com- 
missions and the readjustment of Judicial Circuits. 

BUT, REMEMBER, THAT WILL NOT REDUCE 
THE VOLUME OF CASES GOING BEFORE THE SU- 
PREME COURT. It matters not whether the approx- 
imately 809 cases pass through 20 or 39 circuit 
courts; they arise out of the same population and land 
in the lap of the same appellate court. We have more 
circuit judges than we need but we certainly do not 
have as many Supreme Court justices as the work 
requires. 

We are advised that the Supreme Court, on the 
average disposes of a number of cases that is equal to 
much less than the cases that come before it in a 
given year. In 1928, 628 new cases were docketed and 
501 disposed of. In 1930, 842 new cases were docketed 
and 818 were disposed of; and in 1931, 816 new cases 
were added and 1018 cases disposed of. 

When it comes to a case like the Croker case, with 
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its thousands of pages of testimony, it is only natural 
that the court, if it is thorough, must fall far behind. 

And why should it be so? Take 800 cases as an 
average yearly volume. Take two days as the average 
time consumed by each appealed case (but not each 
case) in the lower court. Apply these averages to the 
problem in hand. After deducting Sundays the court 
has 313 days before it. Deduct 30 days for sickness, 
vacation, etc. and 283 days are to be used to retire 800 
cases or 1600 days of work. This means about three 
cases must be disposed of each day by the Supreme 
Court if it keeps up with its work. In terms of the 
lower court work, the higher court is expected to do 
about six days work each day in the year in order 
to keep up with current work. 

If, on the average, the Supreme Court is doing 
half that well—if it is, in terms of the lower court work, 
turning out three days work during each of its working 
days, IS IT NOT FORCED TO JEOPARDIZE QUAL- 
ITY AND ACCURACY FOR SPEED? 

Is that fair to the Court or the public? 

Do we place an herculean task on the shoulders 
of the Supreme Court and then criticise it if it does 
not bear the load with perfect balance and lightning- 
like speed? 

SLOW SYSTEM. 

If the people literally curse the lawyers and the 
courts for being slow, whose fault is it? To overcome 
a system, some courts may sacrifice justice and ac- 
curacy for speed. 

I often hear such remarks as “go to such and 
such an attorney and he will keep your case in court so 
long that you will win even if you lose.” Certain people 
CREDIT lawyers with delay that they do not achieve 
by merit. It is a delay that all of us are forced to 
suffer at the hands of our present system. But the 
criminal or other party who does not want speedy jus- 
tice credits the lawyer for this delay and often supports 
his counsellor in pleading with the people to keep the 
present cumbersome system. So when one defends the 
slow system with its congestion of work and resultant 
bad mental attitudes—with these notorious—would it 
not be in order to ask whether a special pleader is 
speaking? 

Ask the Supreme Court of Florida, the Governor 
of Florida, and the Attorney-General of Florida what 
they think of the present system; and whether they 
favor the proposed amendment. And permit me to add 
right here that the new system will not decrease the 
individual burden of the present judges. It will only 
enable them to work more rapidly, in two divisions 
of a majority in each. 

RE COMMISSIONERS AND RELIEF. 

In their sovereign capacity, the people of Florida 
confirm my declaration that the results of our appel- 
late judicial system are not satisfactory. 
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How? In 1929 the Florida Legislature so far rec- 
ognized the congested condition of the work of the Su- 
preme Court that it provided for three commissioners 
at an annual salary of $7,200.0 each, to serve at the 
will of the court, not to exceed four years. The plan 
was to catch up with the work. There apparently was 
no plan for keeping up with the current cases each 
year. One hundred dollars per month is allowed these 
three commissioners for clerical help. This commission 
will exist only to November 1932. 

BUT WHAT WAS THE WEAK POINT IN THE 
COMMISSIONER PLAN OF CATCHING UP? 

THE LAW SUBJECTS THE COMMISSION TO 
THE OLD SLUGGISH SYSTEM. THE LAW SAYS: 
“ALL OF THEIR ACTS AND DOINGS SHALL AT 
ALL TIMES BE SUBJECT TO THE SUPERVISION 
AND CONTROL OF THE COURT, AND NO OPINION 
PREPARED BY THEM SHALL BE AUTHORITA- 
TIVE AND BINDING, UNLESS APPROVED, 
ADOPTED AND FILED BY THE COURT.” 

Thus the commissioners work must be passed on 
by our existing court, under the very system and prac 
tice that produced the problem the commissions were 
created and paid to obviate. Certainly, the court must 
control. 

No opinion by a commissioner is valid and binding 
until it passes through the slow mill. 

So the commissioner plan did not relieve because 
it was subjected to the system that produced the 
trouble. 

What relief comes when you call the Doctor if 
you can’t take his medicine without taking a medical 
course and passing on the question of whether or not 
the Doctor’s medicine is what is needed. 

Why appoint commissions if the court must re- 
view and do or undo the work of the commissioners? 

APPARENTLY THE FACT IS THAT NEITHER 
THE SUPREME COURT NOR THE COMMISSION- 
ERS CAN MAKE SPEED EQUAL TO THE RE- 
QUIREMENTS OF THE FLORIDA VOLUME OF 
BUSINESS UNTIL WE, THE PEOPLE OF FLORIDA, 
GIVE THEM A NEW SYSTEM. 


THE OLD SYSTEM AND ITS OPERATION. 


WHAT IS THE OLD SYSTEM THAT HAS PRO- 
DUCED THE CONGESTION OF WHICH WE HAVE 
SPOKEN? 

(Turn to sections 4684—4685 and 4687 of the 
Compiled General Laws of Florida). Therefrom it will 
be observed that, among other things, the entire court 
passes on every written opinion. It works in two sec- 
tions of three each. But it is like a giant made up of 
six parts and three commissioners as temporary ap- 
purtenances. No one can go faster than the other as 


no written opinion can be rendered by either division 
ALONE. 
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THE PSYCHOLOGY OF THE PRESENT SYSTEM. 


1. 3 to 3—Split court affirmances:—It is a well- 
known fact that the ruling of a lower court stands af- 
firmed in the Supreme Court divides with three against 
affirmance and three favoring reversal. This is one of 
the products of our present system. Quite naturally it 
produces an unhealthy mental attitude in several di- 
rections. The victor is not proud of his victory. Fre- 
quently the loser is bitter. He does not submit to the 
court except technically and superficially. 

The loser’s client takes up the complaint. 

After a while the state gets full of dissatisfaction. 
A strong subrosa current of disrespect for the court 
flows from excellent law offices and from strong busi- 
ness men; thus the dissatisfaction breeds disrespect 
for a branch of government that must be kept above re- 
proach and in high esteem. This is no dream. It is a 
reality. 

2. THE PSYCHOLOGY OF THE SLOW DECI- 
SIONS IN APPELLATE COURTS BREEDS AP- 
PEALS. MANY WOULD NOT BE THERE IF THE 
SYSTEM PRODUCED FAST DECISIONS. BUT THE 
DELAY OF FROM EIGHTEEN MONTHS TO THREE 
YEARS OR MORE, IS OFTEN WORTH THE PRICE 
OF THE DELAY TO THE LOSER. 


3. THE PSYCHOLOGY TEMPTS THE COURT 
TO RENDER PERCURIAM DECISIONS, WITH NO 
WRITTEN OPINION, IN ORDER TO MAKE SPEED 
THROUGH ONE DIVISION OF THE COURT; THUS 
THE LITIGANTS ARE DEPRIVED OF THEIR 
RIGHTS IF THE TEMPTATION MATURES INTO 
ACTION. 

4. The split decisions create a problem for the 
Pardon Board. In some cases the attorneys for the 
criminal are able to come before the Pardon Board with 
a plea that runs something like this: 

“Gentlemen, this body sits as a body especially 
charged with the duty to be just. Those duties are 
equitable in their nature. We stand before you with an 
adjudicated doubt. Our clients case has gone before the 
highest judicial tribunal in Florida. Here is the written 
opinion of the six judges who constitute that court. 
You will note that three of them believe one way and 
three believe another way; and on account of this even 
division of the court, the decision of the lower court 
stands affirmed. Gentlemen, we thus establish before 
you the fact that the lower court’s decision is clouded 
with an adjudicated doubt of the highest order—as it 
comes from the Supreme Court.” 

Certainly the Pardon Board cannot dispute the 
nature of its functions assigned to it any more than 
it can dispute the reality of the adjudicated doubt. If it 
is logical, the court must reach the conclusion that it 
must find some way to grant relief of some kind out 
of respect for the nature of its obligations and the 
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undeniable fact that the defendant should be given 
some benefit arising from the adjudicated doubt. 


YET A MIGHTY HOWL GOES UP OVER THE 
STATE WHEN THE PARDON BOARD—FORCED 
INTO AN AWKWARD POSITION LIKE THIS BY 
OUR EXISTING SYSTEM—RELEASES A CRIMIN- 
AL UPON THE PUBLIC. 


AGAIN A BAD PSYCHOLOGY IS CREATED. 
Nobody is satisfied. The large part of the population 
condemns the Pardon Board for honoring its true na- 
ture and the adjudicated facts. Fundamentally their 
criticism is against the SYSTEM that produced the 
affirmation of the lower court decision by an equally 
divided Supreme Court. BUT THE PUBLIC APPAR- 
ENTLY DOES NOT LOOK THAT FAR INTO THE 
SITUATION. It only sees the immediate fact—a crim- 
inal is released. The people object; and they condemn 

_the court—failing to see that the Pardon Board is 
functioning according to its nature, is logical and is 
honoring the facts before it. IT IS OUR SYSTEM 
THAT PRODUCED THE RESULTS. IT IS THE SYS- 
TEM—AMID FACTS OF THE KIND ASSUMED 
HERE—THAT SHOULD BE CRITICISED. IT IS 
THIS SYSTEM THAT WE HAVE BEEN USING A 
LONG TIME THAT HAS NOT ONLY BEEN FULLY 
TRIED BUT ALSO HAS IMPEDED THE PROGRESS 
OF THE SUPREME COURT AND, ALSO, HAS, TO 
THE EXTENT HERE MENTIONED, CREATED A 
PROBLEM FOR THE PARDON BOARD. IT HAS 
ALSO PRODUCED RESULTS, THROUGH THE PAR- 
DON BOARD, THAT ARE CONDEMNED BY THE 
PUBLIC GENERALLY. The chief difficulty is that, in 
mest instances, the displeased public spends the force 
of its disapproval upon the Pardon Board in the facts 
mentioned, the criticism should be against the SYS- 
TEM that thus confronts and embarrasses the Pardon 
Board with the results of a split affirmance of a lower 
court decision. 

LET US NOW LOOK AT THE NEW SYSTEM. 

Instead of considering it in reverse order as we 
did the points regarding the old system, let us look at 
the new system, its proposed procedure and the results. 

Following is copy of the joint resolution proposing 
amendment to section two and to section four of 
Article V of the Constitution of Florida relating to the 
Judiciary Department. (Capitals are mine) 

BE IT RESOLVED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 

That the following amendment to Section 2 and to 
Section 4 of Article V of the Constitution of the State 
of Florida be, and the same is hereby agreed to, and 
shall be submitted to the electors of the State of Flor- 
ida at the next general election to be held on the first 
Tuesday after the first Monday in November, 1932, for 
ratification or rejection. 
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Section 2. THE SUPREME COURT SHALL CON- 
SIST OF SEVEN (7) JUSTICES who shall be elected 
by the qualified electors of the State at the time and 
places of voting for members of the Legislature. The 
term of office of each Justice shall be six years. The 
terms of office of the six Justices now constituting the 
Supreme Court shall not be affected by this amend- 
ment. Their successors shall be elected in the same 
manner and at the same time and places as required 
by the Constitution before this amendment. UPON 
THE RATIFICATION OF THIS AMENDMENT IT 
SHALL BE THE DUTY OF THE GOVERNOR TO AP- 
POINT ONE ADDITIONAL JUSTICE OF THE SU- 
PREME COURT and he shall hold office from the date 
of his appointment until Tuesday after the first Mon- 
day in January, 1935, and whose successor shall be 
elected at the general election in 1934 to hold office for 
a term of six years beginning Tuesday after the first 
Monday in January, 1935, and thereafter the succes- 
sors of the Justices of the Supreme Court shall be elect- 


ed at the general election next preceding the expiration 


of their terms of office respectively, except in case 
of an election to fill an unexpired term of a Justice 
whose term of office may have become vacant. 

Section 4. The Supreme Court MAY hear, consid- 
er and determine causes and exercise all its powers and 
jurisdiction AS A SINGLE BODY in which case a 
MAJORITY OF THE MEMBERS OF THE COURT 
SHALL CONSTITUTE A QUORUM FOR THE DIS- 
PATCH OF BUSINESS, or it MAY exercise its powers 
and jurisdiction in TWO DIVISIONS, under such regu- 
lation as may be determined by the Court. Each division 
shall consist of three members of the Court and the 
CHIEF JUSTICE WHO SHALL BY VIRTUE OF HIS 
POSITION AS CHIEF JUSTICE BE A MEMBER .OF 
EACH DIVISION AND THE JUDGMENT OF EITH- 
ER DIVISION CONCURRED IN BY ALL THE MEM- 
BERS OF SUCH DIVISION SHALL BE THE JUDG- 
MENT OF THE COURT. The concurrence of a major- 
ity of the members of the Court shall be necessary to 
a decision and judgment of the Court, whether the 
Court is sitting in two divisions or when acting as a 
single body. 

All capital cases, all cases involving the determin- 
ation of State or Federal Constitutional questions and 
SUCH OTHER CASES AS MAY BE DIRECTED BY 
THE COURT SHALL BE DETERMINED BY THE 
COURT ACTING AS A SINGLE BODY. 

The Chief Justice shall preside over each division 
and over the Court acting as a single body and when 
the Chief Justice is disqualified or is absent or is dis- 
abled from any cause the justice oldest in point of serv- 
ice present and qualified shall preside over the entire 
Court and each division until the disability of the Chief 
Justice is removed. 

The votes cast in compliance with said proposed 
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amendments, and the canvass, declarations and returns 
thereof, shall be subjected to the same regulations and 
restrictions as are provided by law for general elections 
in the State of Florida. 
(Seal) 
IN TESTIMONY WHEREOF, I have hereunto set my 
hand and affixed the Great Seal of the State of Flor- 
ida, at Tallahassee, the Capital, this the lst day of Aug- 
ust, A. D., 1932. 
R. A. Gray, 

Secretary of State. 
YOU WILL PLEASE OBSERVE THAT THIS 
AMENDMENT IS A DIRECT STROKE AT THE SYS- 
TEM WE NOW HAVE. 
(a) This amendment not ony gives us a system 
that speeds up the work of the court through its ef- 
fective majorities but it also adds effect to each Judge 
‘ as an unit of productive power within the court. Of 
course the Chief Justice may not have time to write 
many opinions for he may be busy, as the common fac- 
tor, studying prepared opinions; but the system so re- 
leases the three Judges, who are not sitting on a par- 
ticular case, that they may be busy on research work 
and in the writing of opinions to present to their di- 
vision of the court for approval. 
THE INDIVIDUAL IS THE PRIMARY UNIT OF 
PRODUCTION. 
_The old system tied up the individual units and 
merged them into slow mass production. 
The proposed new system so blends the mass pro- 
duction—through a majority of four judges—with in- 
dividual activity THAT THERE IS NO TIME THAT 
THE COURT IS NOT PRODUCING THROUGH INDI- 
VIDUAL UNITS; and there is no time that the work 
of individual Judges is not being passed on by one di- 
vision of the court. 

AND IT IS THE ADDITION OF THIS 7TH 
JUDGE THAT INCREASES THE PRODUCTIVE 
POWER OF THE INDIVIDUAL JUDGE. It is useless 
_to discuss how much better it would be to have a work- 
ing majority of three instead of four, through which to 
achieve this increase in the productive power of the 
individual Judge. That is not before us as a legal pos- 
sibility. The only new system to which we can turn 
is the one offered us by the amendment. It saves 
us money and speeds up the work of the appellate court. 
(We have shown that one Judge takes the place of three 
commissioners at $7,200.00 per year each—and with 
$100.00 per month for clerical aid for the three. Balance 
$22,800 per year off against the salary of the 7th judge 
and note the large cash gain; in addition to the in- 
crease in the productive power of the court) 

(b) BUT SOME HAVE SAID WE DON’T NEED 
A COURT OF THE CAPACITY PROPOSED BY THE 
AMENDMENT. They said cut the number to five. The 
first reply is, accept the only possible improvement be- 
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fore us by adopting the amendment, then let the advo- 
cates of the smaller court put their views into legal 
form for the people to vote on. If they can then prove 
to the voters that the change should be made from the 
7 judge to the 5 judge system, the comparative merits 
of the two systems will then be in issue to justify the 
comparison. But, at present, the comparison gets us no 
place. It only beclouds the issue and is likely to have the 
effect of leaving us right where we now stand—with 
our old, congested, inadequate system. 

The second reply is:—The Supreme Court records 
disclose a constantly growing docket. That is based 
on an ever-growing Florida. The facts support this 
general statement. The facts do not justify the assump- 
tion that Florida is going backward or that the general 
average of business is decreasing and will continue to 
do so. The increasing average of business and prosper- 
ity throughout Florida will produce—in the future as it 
has in the past—an increase in the average annual vol- 
ume of new business before the Florida Supreme Court. 

The State in 1924 produced 297 new cases in our 
Supreme Court. In 1925, it produced 363 new cases. In 
1926 it produced 489 new cases; in 1927, 624 new cases; 
in 1928, 621 new cases; in 1928, 797 new cases; in 
1930, 842 new cases; in 1931, 816 new cases. 

No wonder the six Supreme Court Judges, under 
the old sluggish system, were 731 cases behind the 
docket at the beginning of the June term, 1932. 

Florida is growing. With that growth litigation 
grows. The 7th judge is the need of the hour for the 
Florida citizen who may find it necessary to use the 
courts; for the voter who wants to reduce the price of 
Supreme Court work and to increase its speed and ef- 
ficiency. 

But will the tax payer do himself the favor of 
adopting this amendment? Or will he follow the care- 
less thinking that fails to see that this question is dif- 
ferent from the reduction of circuits, the elimination of 
many circuit judges and the lopping off of useless com- 
missions? These latter are not needed to handle the 
work; and some of the commissions are wrong in point 
of governmental principle; hence they should be abol- 
ished. 


BUT THE FACTS NOT ONLY SHOW THE SEV- 
ENTH SUPREME COURT JUSTICE IS NEEDED 
BUT ALSO SHOW THAT THE STATE IS SUFFER- 
ING WITHOUT HIM AND THE SYSTEM AND PRO- 
CEDURE THAT WILL COME WITH HIM. 


(c) It gives us a system that permits the court 
to render written opinions or final decisions, in two 
divisions, except in capital cases or cases involving con- 
stitutional questions or in the event a justice of one di- 
vision requests consideration by the entire court. This 
is quite a contrast to the old system; for the old system 
would not permit any written opinion to be rendered 
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by one division of the court alone. In order that you 
may not take my unsupported opinion as to the proper 
interpretation, permit me to submit to you a statement 
by one of the best known attorneys in the State of 
Florida. He has served the people in many places of 
high honor. The fragrance of the flower is just as sweet 
without the name, according to an old saying. Suffice 
it to say that the author of this statement is a judge 
who does not wish to become involved in political mat- 
ters. Will you consider this statement for the merit it 
contains and as support for the understanding that we 
entertain? Referring to the new system he says: 

“The amendment is to put into effect the system 
now prevailing in Alabama which has seven justices of 
the Supreme Court. Reports from Alabama indicate 
that the operation of the plan there is successful. 

If our Justices (one division together with the 
Chief Justice) consider a case or hear an oral argu- 
ment, they will have power to decide that case and file 
an opinion in it, provided the four (which would be a 
majority of the Court in any event) are unanimous in 
both their decision and opinion. 

The Chief Justice will sit with each Division of 
the Court, divisions being made up of three Judges as 
at present. To all intents and purposes these four 
judges, so long as they are unanimous in a case con- 
sidered by them, will be the Supreme Court. But if a 
single judge disagree, or desire the advice of the other 
division (three judges), the case cannot be decided, 
nor can an opinion be filed, until these other three 
judges have considered and passed on the case. 

There is no such thing as a “one man” decision 
by the Chief Justice, as has been suggested in criticism 
of this plan. All the chief justice can do in any case is 
to agree with his three associates and let their unani- 
mous opinion be filed (which he can do now in any case 
where three other Judges have agreed to an opinion), 
or dissent, or question the opinion of his fellows, in 
which case the advice and consideration of the other 
three members of the court will be sought. 

The operation of the plan will exercise the dispo- 
sition of the business of the Court by releasing three 
Judges from considering or investigating any of those 
cases as to which the other three Justices, including 
the Chief Justice, can unanimously agree on a decision 
of and opinion in. 

The circuit court of Appeals at New Orleans now 
has five Judges, BUT ONLY THREE of them can ever 
participate in deciding ANY ONE CASE. They work 
alternately in groups of three. 

While in Florida more than four Justices could 
participate, they will NOT participate in deciding any 
one case (except capital, etc.) as to which the four 
judges who hear it argued, are unanimous. 

The capacity of the court for hearing oral argu- 
ments in cases will in practical effect be doubled, be- 
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cause you will practically have two separate courts 
hearing ordinary cases all the time. 

The alleged WEAKNESS of the plan is that the 
Chief Justice may not keep up with what each division 
is deciding, thereby making possible the filing of 
conflicting opinions by opposite divisions. But experi- 
ence in Alabama has shown that this supposed weak- 
ness is more fanciful than real in actual practice. 

The proposed Florida plan is also followed by the 
Interstate Commerce Commission which consists of 
eleven members divided into divisions. Divisions when 
unanimous amongst themselves, act for the whole Com- 
mission in all ordinary cases. 

The Court of Appeals at New Orleans is made up 
of any three out of five judges the senior Circuit Judge 
may select and cases in that Court can be decided by a 
vote of two out of three selected to hear a particular 
case, regardless of what the two not selected may think 
about it. 

In Florida three judges of a division, plus the Chief 
Justice, will make up a court for any ordinary case, 
but only the unanimous agreement of the four can de- 
cide it without reference to the other three for con- 
sideration.” 

MEETING OBJECTIONS TO NEW SYSTEM: 

1. Some have asked the question, ““Won’t the court 
be slowed down to the slowest producer and won’t the 
justice who sits on both divisions be the slow man?” 
No. He works with division one on opinions it has 
already for final decision. While he is working with 
Division one, Division two is out at work producing 
cpinions. By the time division one concludes, the chief 
justice, who is the common factor between the two di- 
visions, goes into session with division two. At this 
time division one is again at its work on new opinions 
or in the performance of other work of the court. 
Either division is authorized to produce binding opin- 
ions. But the system is so balanced that a judge in one 
division can call for a joint session of the two divisions 
on any particular case or point. Most of the work will 
be done, according to the experience in Alabama under 
the same system, by the separate division. (Doubtless 
the percentage of cases that will be RENDERED IN 
JOINT SESSION will be approximately offset by the 
fact that, when the court operating as two courts, 
catches up with the work THERE WILL BE MANY 
CASES THAT WILL NEVER BE APPEALED WHEN 
THEY ARE CONFRONTED WITH THE FACT THAT 
THEY WILL NOT BE BURIED IN THE RECORD 
ROOM OF THE SUPREME COURT FOR SEVERAL 
YEARS BEFORE THEY ARE DISPOSED OF. Thus 
the practical results of the system will enable the court 
to so operate as to almost double its production). 

2. But some have said in Substance “how can the 
addition of one justice speed the court up under the 
new system when the addition of three commissioners 


260 


did not produce adequate results under the old sys- 
tem. We have already made reply to this. The answer 
is that the new system allows the court to cperate as 
two courts with the Chief Justice as the harmonizing 
factor as to the principles involved in the decisions 
rendered by the two divisions. But the work of the 
commissioners—regardless of its merit and regardless 
of hcw rapidly it may have been turned out—could 
not be adopted, under the old system, until the entire 
court finally got around to these opinions to approve 
or modify or reject the work of the commissioners. 

Even the casual thinker will recognize that it was 
appropriate to subject the work of the Commissioners 
to the approval of the court. But some of our leading 
thinkers and writers have apparently overlooked the 
fact that adequate relief did not come from the Com- 
missioners because of the sluggish SYSTEM under 
which they have had to work—and under which the 
Supreme Court has had to work. But with the new 
system proposed by the amendment the method of 
operation will be changed. EITHER DIVISION OF THE 
COURT WITH THE CHIEF JUSTICE WILL 
AMOUNT TO A MAJORITY OF THE ENTIRE 
COURT. The system permits a majority to render a 
binding, written opinion. IN OTHER WORDS THE 
NEW SYSTEM. HONORS THE MAJORITY DE- 
CISION. And there is far more reason for feeling safe 
in the hands of a majority of carefully selected Su- 
preme Court Judges than there is to feel safe in the 
hands of a majority decision by a petit jury. NEVER- 
THELESS IT IS OBSERVED THAT SOME OF THE 
POWERFUL FORCES THAT ARE FIGHTING THIS 
AMENDMENT—THAT HONORS DECISION BY THE 
MAJORITY OF THE SUPREME COURT—HAVE AD- 
VOCATED AND URGED THAT WE SHOULD 
SO CHANGE OUR LAW AS TO LET THE PETIT 
JURIES IN OUR LOWER COURTS RENDER VER- 
_ DICTS ACCORDING TO THE WILL OF THE MA- 
JORITY. 

It is difficult for some of us to understand why 
anyone can favor the majority verdicts by petit jury- 
men, in the lower court—where the jurymen are not 
especially trained for their work—and yet fight the 
majority decisions by the Supreme Court, when the 
Supreme Court judges are especially fitted for their 
work. 

IN CONCLUSION, the gist of the opposition of 
some of our leaders is one underscored part of the 
resolution quoted above. It gives someone the appoint- 
ment of a new judge. Old lines—drawn through yards 
of political activity—stand to attention, as the leaders 
call to action the old forces against a battle-scarred 
but triumphant foe. ““Hocus-pocus! Presto; Change!” 
The true issue is lost! The merits of the new amend- 
ment are ignored! The general welfare as involved in 
a better system is forgotten! 
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A false issue is raised! It is political! Often it is 
personal! It centers around the power to appoint! 

So the rank and file must rescue themselves from 
factional and personal political matters. 

The people must think for themselves and for 
their own welfare. 

The privilege of choice is a sacred and priceless 
heritage. We would not deprive an opponent of it if we 
could. But we should appeal to the judgment and dis- 
cretion back of that choice; and should remind our- 
selves and all, that REWARDS and PENALTIES auto- 
matically go with choice. 

Do we want to perpetuate the PENALTIES we 
have been enduring? 

DO WE WISH TO KEEP THE OLD SYSTEM, 
WITH ITS: 

1. Congested dockets—Now over 700 cases be- 
hind; usually from 690 to 800 cases behind; which 
means from 18 months to two or three years behind, 
in point of time? 

2. Litigants tempted to appeal to delay winners 
in the lower court from getting the benefits of their 
victories for from 18 months to several years? 

3. Judges tempted by the results of the old sys- 
tem to make haste at the expense of principle, justice 
and sound reason? 

4. Judges tempted to use memorandum decisions 
where written decisions are needed—but consume 
much time? 

5. Split or 3 to 3 affirmances of lower court de- 
cisions; (above mentioned and discussed) ? 

6. Bad mental attitude in nearly all directions; 
with lawyers, litigants, and people freely speaking crit- 
ically of, and with disrespect for, certain of our most 
worthwhile institutions ? 

7. Bad effect on the work of the Pardon Board? 

8. Expensive three commissioners in comparison 
with the far less expensive one judge? 

9. Sluggishness that is psychologically in aid of 
guilty criminals and special interests, who desire to 
wear down the physical, mental and financial resistence 
of the adverse forces by fighting for a decision that 
is retarded for from 18 months to several years? 

OR does the new system with its procedure and 
results—to come with the adoption of the amendment 
—amount to a great improvement over the old system 
with its procedure and results? 

IF THIS AMENDMENT OFFERS US A DIS- 
TINCT IMPROVEMENT OVER WHAT WE HAVE, 
WE SHOULD VOTE FOR IT. 

THIS AMENDMENT WILL: 

1. Enable the court to catch up with the docket 
by extra effort—thus retiring more than 700 cases 
in arrears. 

2. By normal work enable the court to keep up 
with the docket. 
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3. Expedite justice; and discourage that percent- 
age of appeals that are appealed for the benefit of the 
long delay that occurs under the old system. 

4. Will do away with the split affirmances of 
lower court decisions and will discourage memorandum 
decisions. 

5. Produce or encourage more carefully prepared 
opinions in appealed cases. 

6. Create a better feeling among the people toward 
the judicial branch of government; will inspire confi- 
dence in speedy justice and promote peace and happi- 
ness among the citizenship. 


7. Relieve the Pardon Board of the handicap that 
comes to it out of the split court affirmances above 
mentioned. 

8. Restore the tone and nature of the extraord- 
inary writs. 

9. Relieve the state of the expense of three com- 
missioners at $21,600.00 plus $1200.00 clerical help 
for them; total $22,800.00 and will substitute one judge 
therefor. 

10. Force special interests and all interests to trot 
up to the bar of justice with speed; whereat all people 
and interests will receive more rapid attention than 
ever before. 
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Judge William Clark of the District Court of the 
United States of the District of New Jersey, when he 
held, in the famous case of United States vs. Sprague, 
44 Fed. (2nd) 967, that the Eighteenth Amendment 
was unconstitutional, predicted that his ruling would 
meet with ‘“‘a cold reception in the appellate courts”. 
It did get such a reception, for the Supreme Court of 
the United States reversed that decision and held that 
the Amendment had been legally adopted.—United 
States vs. Sprague, 282 U.S. 716, 51 S. Ct. 220. 

The burden of Judge Clark’s argument, consuming 
nearly twenty pages of the Federal Reporter, was to 
the effect that since the Eighteenth Amendment un- 
dertook to deprive the people of “power over their own 
personal liberty,” the legislatures were not competent 
to enlarge the powers of the federal government at the 


reason, should have been submitted to conventions of 
the people in the several states instead of to the legis- 
latures, but the Supreme Court, speaking through Mr. 
Justice Roberts, waved these arguments aside, calling 
attention to the fact that other amendments “touch 
rights of the citizens, notably the Thirteenth, Four- 
teenth, Fifteenth and Nineteenth, and in view of this, 
weight is to be given to the fact that these were 
adopted by the method now attacked.” 

The Supreme Court based its ruling upon the fact 
that the people had given to Congress, in Article V of 
the Constitution, the option of declaring the method by 
which future amendments could be adopted. Referring 
to this Article, Mr. Justice Roberts said: ; 

“It was submitted as part of the original 

draft of the Constitution to the people in conven- 
tions assembled. They deliberately made the 
grant of power to Congress in respect to the 
choice of the mode of ratification of Amendments. 
Unless and until that Article be changed by 
amendment, Congress must function as the dele- 
gated agent of the people in the choice of the 
method of ratification.” 
Judge Clark made the point clear that in the 
adoption of the Constitution, the handful of delegates 
gathered in Philadelphia little knew or conceived of 
the far-reaching effects of Article V, in dealing with 
personal liberty. Indeed, Judge Clark quotes the late 
Chief Justice Taft, as follows: 


“That it was the intention to submit the rati- 
fication to the popular representative bodies 
named, and not to their constituencies, is clearly 
shown by the alternative for the state legislatures 
which under the Article Congress may in its dis- 
cretion substitute as the ratifying agencies. These 


expense of the States; that the Amendment for this - 
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A NEGLECTED METHOD OF CONSTITUTIONAL AMENDMENT 
By HERBERT U. FEIBELMAN of the Miami Bar 


are conventions in the State called for the pur- 

pose. These are the same kind of representative 

bodies which adopted the Constitution and exclude 
necessarily any idea of further submission to the 
people directly of the proposed amendment.” 

It was Judge Clark’s contention that an amend- 
ment, affecting personal liberty to such a great extent, 
should have been adopted by the people in convention, 
‘the special agent,’ rather than by the Legislature, ‘the 
general agent’: 

“It seems indisputable that local self govern- 
ment, popular sovereignty, and the convention 
system of drafting and amending Constitutions 
were the very “warp and woof” of the political 
thought of the whole period prior to the drafting 
and adoption of the federal Constitution.” 
Nevertheless, amidst all the consideration and dis- 

cussion over this highly troublesome amendment to 
the Constitution of the United States, it remained for 
Judge Clark to annunciate the truth, which, ‘though 
crushed to earth, has risen again.’ Although the con- 
clusion of the erudite judge was not concurred in but 
reversed by the highest court in the land, he sounded 
a note, which has since become sensible and popular, - 
and has even been taken up by both the Democratic 
and Republican parties in their prohibition planks now 
before the American people. 

The Republican plank says in part: 


“We, therefore, believe that the people should 
have an opportunity to pass upon a proposed 
amendment, X X X.” 

“Such an amendment should be promptly sub- 
mitted to the States by Congress, to be acted upon 
by State Conventions called for that sole purpose 
in accordance with the provisions of Article V of 
the Constitution, and adequately safeguarded so 
as to be truly representative.” 

The Democratic plank says in part: 

“We favor the repeal of the Eighteenth 
Amendment. To effect such repeal, we demand 
that the Congress immediately propose a Consti- 
tutional Amendment to truly representative con- 
ventions in the States called to act solely on that 
proposal.” 

It is of interest to note that some of the Amend- 
ments now pending before Congress are following this 
same line of thought. 

Senator Hiram Bingham, he of the “beer bill,” in- 
troduced in the United States Senate on July 11, 1932. 
an amendment to the Constitution of the United 
States, which 

“X X X shall be valid to all intents and purposes 
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as a part of the Constitution when ratified by 

conventions in three-fourths of the several States. 

which conventions shall be composed in each State, 
of delegates elected by a majority vote of the 
electors of the State.” 

Senator Carter Glass, who assisted in drafting the 
prohibition plank of the Democratic National Platform, 
on July 13, 1932, introduced an amendment, which 

“X X X shall be valid to all intents and purposes 

as part of the Constitution when ratified by con- 

ventions in three-fourths of the several States.” 

Both amendments seek to amend the Constitution 
by substitutes for the Eighteenth Amendment. Both 
comprehend unmistakably a shortcoming in the Eight- 
eenth Amendment in that it had been adopted by the 
Legislatures of the several States, and not by conven- 
tions, fresh from the people, and chosen for the par- 
ticular purpose of deciding upon national prohibition 
with its transfer of police powers from the states to 
the federal government. The Bingham resolution con- 
templates election of delegates from the states at large, 
thus giving due weight to the vote in the urban cen- 
ters, where the question of prohibition is most acute. 

The State of Florida, in adopting the Constitution 
of 1885, recognized the danger of amending the Con- 
stitution of the United States without consulting the 
people through conventions, called specially for the 
purpose of acting upon proposed amendments. Sec- 
tion 19, Article XVI of the present Constitution of this 
State provides: 

“No convention nor Legislature of this State 
shall act upon any amendment of the Constitution 
of the United States proposed by Congress to the 
several States, unless such Convention or Legisla- 
ture shall have been elected after such amendment 
is submitted.” 

No amendment to the Federal Constitution, there- 
fore, can be submitted to the people of Florida without 
a fair consideration. The selection of legislators will 
be with an eye to the proposed amendment. The voice 
of the people can be heard—the very object of pro- 
posed amendments to repeal the Eighteenth Amend- 
ment. 

All of the amendments to the Constitution of the 
United States, including the first ten adopted shortly 
after the Constitution itself was adopted, have been 
submitted to Legislatures. Congress has not hereto- 
fore submitted any Constitutional Amendment to con- 
ventions. It has failed to exercise the option in favor 
of conventions, which option is especially reserved, ac- 
cording to the Supreme Court decision in United States 
vs. Sprague, Supra. It may be well here to repeat in 
part the very language of Article V. 

“The Congress, whenever two-thirds of both 

Houses shall deem it necessary, shall propose 

Amendments to this Constitution, or, on the Ap- 


plication of the Legislatures of two thirds of the 
several States, shall call a Convention for pro- 
posing Amendments, which, in either Case, shall 
be valid to all Intents and Purposes, as Part of 
this Constitution, when ratified by the Legisla- 
tures of three fourths of the several States, or by 
Conventions in three-fourths thereof, as the one 

’ or the other Mode of Ratification may be proposed 
by the Congress; X X X.” 


Mr. Lowell W. Raymond of the Cleveland Bar, in: 


an elaborate article in “Case and Comment” for Janu- 
ary-March, 1930, gives instances of efforts on the part 
of the Legislatures of Virginia, New York, South Caro- 
lina, Alabama, Georgia, Kentucky, Ohio, New Jersey, 
Indiana and Illinois, to have Congress summon a Con- 
vention to amend the United States Constitution. Mr. 
Raymond tells of resolutions laid before Congress for 
a similar purpose, but none of these movements was 
successful. 

The veteran Senator Ashurst of Arizona, speaking 
in the United States Senate on July 11, 1932, recorded 
a lone instance of a state calling a convention to act 
upon an amendment proposed by Congress. He alluded 
to the well known Corwin case. It is of historical in- 
terest to note what Senator Ashurst says: 

“It is true that in the case of an amendment 
submitted on March 2, 1861, the so-called Corwin 
amendment, prohibiting any interference with 
slavery—two States, Ohio and Maryland, ratified 
that amendment through their legislatures. One 
State, Illinois, attempted to ratify it by a conven- 
tion. There was a constitutional convention in 
session at that time, called to revise the constitu- 
tion of the State of Illinois. That state conven- 
tion declared that it was a legislature and at- 
tempted to ratify that amendment, although the 
leading lawyers in that constitutional convention 
declared that they were not a legislature. So, 
with that one exception—which is only an ap- 
parent and not a real exception—all the amend- 
ments have been ratified by the legislatures of 
the States instead of conventions ‘in’ the States.” 
Students of constitutional history have been some- 

what surprised that the very method by which the 
Constitution itself was adopted has never since been 
employed to consider subsequent changes. The situa- 
tion is rather remarkable in view of the fact that one 
of the basic differences between the Articles of Con- 
federation and the Constitution was that the former 
failed to contain provisions for amendment by conven- 
tion. 

One of the purposes of the Constitutional Conven- 
tion of 1787 was to enlarge the powers of the federai 
government—to give us a real government with power 
to tax, with strength from union. The Articles of Con- 
federation provided: 
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“No alteration should at any time be made in 
any of the Articles, unless such alteration be 
agreed to in a Congress of the United States and 
be afterwards confirmed by the legislatures of 
every State.” 

The Constitution permitted amendment by Con- 
vention. This was a great difference, a wide de- 
parture. Said a great text writer on the subject: 

“The convention of 1787 X X X provided for 
ratification by the people of the United States, 
acting, as was alone possible, in groups of such 
size as to be not inconvenient, and so arranged 
that advantage could be taken of the existing 
electoral machinery, which belonged exclusively 
to the States. This method was wholly new, and 
involving, as it clearly did, a violation of the Arti- 
cles cf Confederation, must have been adopted, 
because it was thought absolutely necessary to 
bring forward the Constitution just matured un- 
der wholly new conditions; to base it, not upon the 
States, but upon the broader and more solid 
foundation of the people of the United States, 
conceived of no longer as a cluster of badly co- 
hering populations, but as a majestic unit, which, 
having emerged into existence, had at last com- 
pelled its own general and public recognition. 
Such is the lesson to be learned from the mode of 
ratification of the present Constitution.”—Jami- 
son, Constitutional Conventions, 37. 

There is no denying the fact, as reflected in recent 
elections in Florida, Texas, North Carolina, South 
Carolina, California, Maine and other States, that the 
people wish to express their opinion upon the highly 
controversial subject of prohibition. They wish to 
speak their mind through representatives especially 
called for that purpose, and not through Legislatures, 
whose members in most instances have been chosen 
upon issues other than the grant of federal prohibition. 

Leaders in both parties, eager to learn the senti- 
ment of the people, now recognize the necessity of re- 
verting to the original, and, as Judge Clark said, the 
“neglected” method of providing constitutional gov- 
ernment for the people of the United States. Chief 
Justice Marshall, great interpreter of the Constitution, 
speaking in the famous case of McCulloch vs. State of 
Maryland, (4 Wheat. 316) gave this tribute to the 
strength of the convention method: 

“The Convention which framed the Constitu- 
tion was indeed elected by the State Legislatures. 
But the instrument, when it came from their 
hands, was a mere proposal, without obligation, 
or pretensions to it. It was reported to the then 
existing Congress of the United States, with a re- 
quest that it might “be submitted to a Conven- 
tion of Delegates, chosen in each State by the 
people thereof, under the recommendation of its 
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Legislature, for their assent and ratification.” 

This mode of proceeding was adopted; and by the 

Convention, by Congress, and by the State Legis- 

latures, the instrument was submitted to the peo- 

ple. They acted upon it in the only manner in 
which they can act safely, effectively, and wisely, 
on such a subject, by assembling in convention. 

X X X” 

“From these Conventions the constitution de- 
rives its whole authority. X X. The assent of the 
States, in their sovereign capacity, is implied in 
calling a Convention, and thus submitting that in- 
strument to the people.” 

In considering repeal or modification of the Eight- 
eenth Amendment by conventions of the people, called 
especiaily for the purpose, we are reverting to a con- 
cept of the framers of the Constitution who placed 
that safeguard in the Constitution itself by which the 
popular will ‘might be asserted. hi submitting the 
Constituticn itself for consideration to the people of 
the United States, the deputies, on September 17, 1787, 
resolved— 

“that the preceding Constitution be laid before 

the United States in Congress assembled, and that 

it is the opinion of this Convention, that it should 
afterwards be submitted to a Convention of Dele- 
gates, chosen in each State by the People thereof, 
under the Recommendation of its Legislature, for 
their Assent and Ratification; and that each Con- 
vention assenting to, and ratifying the Same, 
should give Notice thereof to the Untied States in 

Congress assembled.” 

George Washington, president of the convention, 
in his letter of transmittal to Congress, wrote: 

“In all our deliberations on this subject we 
kept steadily in our view, that which appears to 
us the greatest interest of every true American, 
the consolidation of our Union, in which is in- 
volved our prosperity, felicity, safety, perhaps 
our national existence. This important considera- 
tion, seriously and deeply impressed on our minds, 
led each state in the Convention to be less rigid 
on points of inferior magnitude, than might have 
been otherwise expected; and thus the Constitu- 
tion, which we now present, is the result of a 
spirit of amity, and of that mutual deference and 
concession which the peculiarity of our political 
situation rendered indispensible.” 

Speaking before the Constitutional Convention, 
Alexander Hamilton bemoaned the lack of facility of 
amendment of the Articles of Confederation, and said 
that it was “much to have been desired that an easier 
mode for introducing amendments had been provided 
by the Articles of Confederation. X X X. The National 
Legislature will be the first to perceive and will be 
most sensible to the necessity of amendments, and 
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ought also to be empowered, whenever two-thirds of 
each branch should concur to call a Convention.” 

Mr. George H. Williams, member of the last Mis- 
souri State Constitutional Convention, in an address 
before the Oklahoma State Bar Association, given in 
the Constituticnal Review, April, 1928, Page 78, called 
attention to the fact that Article V of our present Con- 
stitution, which was written by Madison, and the mo- 
tion for adoption of which was seconded by Hamilton, 


“X X X did not mention the provision that pro- 
posed amendments to the Constitution might be 
submitted by Congress to State legislatures for 
ratification, until the last week of the Conven- 
tion. They thought future amendments ‘would 
be applicable to the organization of the govern- 
ment and not to the mass of its powers.’ Think- 
ing that, it was proper that the State legislatures, 
and not the people in conventions, should give 
their assent to such amendments as would help 
out the new government in its untried govern- 
mental operations. And so they inserted the pro- 
vision that legislatures of the States should have 
also the power of ratification.” 

Mr. Williams argues that the Eighteenth Amend- 
ment is the only amendment which really adds to the 
powers of the national government at the expense of 
the powers “reserved to the people of the United 
States” under Article I. 

After the Constitution was submitted to Congress, 
the Congress, on September 28, 1787, submitted the 
Constitution to the several States, resolving “Unani- 
mously”— 


“that the said Report with the resolutions and 
letter accompanying the same be transmitted to 
the several legislatures in Order to be submitted 
to a convention of Delegates chosen in each state 
by the pecple thereof in conformity to the resolves 
of the Convention made and provided in that 
case.” 
The industrious Madison was an advocate of the 
convention method of adopting the constitution. He— 
“considered it best to require Conventions; among 
other reasons, for this, that the powers given to 
the General Government being taken from the 
State Government, the Legislatures would be 
more disinclined than conventions composed in 


part at least of other men; and if disinclined, they 
could devise modes apparently promoting, but 
really, thwarting the ratification. X X X. The 
people were, in fact, the fountain of all power, 
and by resorting to them, all difficulties were got 
over. They could alter constitutions as_ they 

pleased.” (Formation of the Union, 649.) 

There appears to be no constitutional regulation 
of the number of delegates in the conventions to be 
called in the states to consider a constitutional amend- 
ment. The matter apparently has been left to the sev- 
eral states of the union. The number of delegates se- 
lected by the states for the conventions adopting the 
Constitution of the United States varied. For in- 
stance, the State of Delaware had ten “deputies of the 
people,” or delegates, from each of the three counties, 
or thirty delegates, in the convention; Pennsylvania 
had forty-seven; New Jersey, thirty-seven, three for 
each county excepting the counties of Salem and 
Hunterdon, which had two each. The State of Georgia 
with ten counties had twenty-five delegates, five coun- 
ties having two delegates and five counties having 
three; Connecticut had One hundred and twenty-eight 
delegates; and Maryland, sixty-three. 

Thus it is seen that each state was privileged to 
select as many delegates as it chose, and there was no 
restriction upon the manner of selection. 

Through the action of Senator Glass, the first or- 
der of business in the next session of the Senate will 
be the consideration of the proposed amendment to re- 
peal the Eighteenth Amendment. Apparently ail 
parties and all factions have agreed upon the conven- 
tion method of settling the question, which has em- 
broiled the country in controversy for more than a 
decade. Ample precedent obtains for a consideration 
of the question by conventions. No friend or foe cf 
prohibition will gainsay the fact that within the folds 
of the question of national constitutional prohibition 
are wrapped up, not only the happiness, but the liberty 
of the people of the United States. As bed-rock se- 
curity for liberty, the Constitution of the United 
States was considered, accepted, and made permanent 
by the people through conventions. We may well an- 
ticipate through conventions, specially chosen for the 
purpose, an unequivocal answer of the people them- 
selves to the question—SHALL THE EIGHTEENTH 
AMENDMENT REMAIN? 
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‘This article concludes a series of four prepared by 
the writer concerning the pleading, practice and pro- 
cedure in lien enforcement proceedings in the equity 
courts of Florida. The article was prepared several 
months ago to complete the series, but allowing for 
serial publication from time to time, it has not been 
committed to the publisher until this 8th day of Oc- 
tober, 1932. 


Meanwhile the article has been anticipated by an 
article appearing in the September issue of the Journal 
which refreshingly and plausibly presents a view to 
which my own is opposed. I am therefore withholding 
the article as originally prepared, substituting therefor 
this presentation of the subject in a manner, it is 
hoped, to serve a purpose in conjunction with the article 
referred to appearing in the September issue, entitled, 
“Some Phases of Deficiency Decree Procedure.” 


Now in debate with my brother, the author of 
the September article mentioned, concerning the ques- 
tions arising under the topical heading of this article, 
I remind the reader that in advocacy of the right 
. to enter deficiency decrees in lien enforcement pro- 
ceedings generally, other than in the case of mortgages, 
it is declared by him that the Supreme Court of Flor- 
ida has ignored the existence of Federal Equity Rule 
No. 10 as a part of our system of State Court practice 
in Equity in the absence of State Court rule of prac- 
tice or statute which might be applicable. The author 
of that article in effect contends that the several de- 
cisions cited by him as handed down by the Supreme 
Court of this state in which Federal Equity Rule No 
10 was “ignored’’, express a mere want of sound re- 
flection and are infected with a fault of omission; 
surely such a body of men as represent the personnel 
of the High Court of this state has not so often been 
guilty of this omission to hold in mind the directions 
of the statute so long in force and now expressed by 
Section 4919 C. G. L. (G. S. sec. 1877). 

The writer of the mentioned article cites the case 
of Gober vs. Braddock, 131 So. 407 (Fla.) and that 
of Younghusband vs. Ft. Pierce Bank & Trust Co., 130 
So. 725, among others, in which the Supreme Court of 
this state, as contended by him, has “ignored” the 
existence of Federal Equity Rule No. 10 as applicable 
authority for the entry of deficiency decrees in gen- 
eral, other than where mortgage liens are involved. 
Out of the contention of the writer of the Article of 
September, arises the question as to why the Supreme 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


POWERS OF EQUITY COURTS TO ENTER DEFICIENCY DECREES NOT INHERENT. 
EQUITY COURTS IN FLORIDA WITHOUT POWER TO ENTER DEFICIENCY 
DECREES IN LIEN ENFORCEMENT PROCEEDINGS, 
MORTGAGES EXCEPTED. 


By GATES IVY, Associate Editor, Tampa, Fla. 


Ccurt of this state has been so grossly and repeatedly 
guilty of such an omission as that questioned. The 
answer is (1)—because both Court Rule and statute in 
Florida deal with the subject, “deficiency”, and the 
subject is fully and completely dealt with in so far as 
the right is intended to be given in any case (2)— 
the Legislative intent to extend the right to a de- 
ficiency to other lien enforcement proceedings than 
that concerning mortgage liens was once expressed 
unequivocally by Sec. 2, Chap. 7839, Acts 1919, ex- 
tending the remedy beyond that permitted by Rule 89 
for the government of Equity Courts in this State, 
and by subsequent repeal of that statute containing 
such extension of remedy, that same Authority quite 
as unequivocally expressed its intention to revoke the 
extension of Equity Rule 89 which had for so long been 
the sole source of remedy in this state before the en- 
actment of the statute of 1919. The Legislature had 
a definite purpose to repeal the 1919 Act for other 
cause than that it was merely surplusage, and in- 
tending that Federal Equity Rule No. 10 should act 
as a substitute. Clearly its purpose was to limit the 
right to deficiency decrees as governed by Equity Rule 
89 and Section 5751, C. G. L. enacted at the same 
session of the Legislature at which the Act of 1919 
was repealed. It appears to this writer that the. ex- 
clusion of the one Act by repeal which extended the 
right to deficiencies in lien enforcement proceedings 
generally was obviously intended to make Sec. 5751 C. 
G. L. plus Equity Rule 89 self-inclusive and restrictive. 
(3)—In enacting Sec. 5751 C. G. L. and in repealing 
the 1919 Act, the legislature was dealing with remedy 
as a subject matter and it must be presumed, completed 
the task. (4)—Again, it will be observed that by ref- 
erence to the Florida Statute concerning the applica- 
tion of rules of practice in Federal courts of equity 
“it makes a distinction between practice” of the Courts 
cof Chancery and the rules of practice prescribed to 
govern the practice of courts of chancery. See Delbeck 
Inv. Co. et al vs. Raff, 136 So. 683 (Fla.) 5th par., 1st 
col. p. 686. The Florida Courts sitting in chancery have 
never been recognized as having an inherent power to 
enter a deficiency decree, a judgment in personam. 
That was for common law jurisdictional power with 
right of trial by jury; but by statute, to avoid cir- 
cuity, and being the same transaction and subject 
matter, Equity Courts were expressly given the power 
first by Equity Rule 89 and subsequently and cumu- 
latively by statute, which dealing with the question of 
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deficiency, necessarily limited the power, not there- 
tofore existing, to that actually given only. 

That inherent power to enter deficiency decrees 
has never been recognized as vested in Equity Courts 
in Florida is unmistakably impressed upon us by such 
decisions as Gober vs. Braddock, 131 So. p. 407 (Fla.) 
and Younghusband vs. Ft. Pierce Bank & Trust Co., 
130 So. 725 (Fla.). The former was cited in our Aug- 
ust article in which it was warned that citations would 
be limited to a few leading cases believed to support 
the point of argument. From the first cave above men- 
tioned, we take the following: “Until the adoption 
of Equity Rule 89, chancellors had no authority to en- 
ter deficiency decrees. Under the Rule, the chancellor 
was empowered, but not required to enter a deficiency 
decree.” 

From the latter case above cited, we present this 
statement: “Prior to the adoption of Equity Rule 89 in 
1873 there was no authority in this state for entering 
deficiency decrees. The remedy was by suit at law for 
balance due.” At the time these decisions were ren- 
dered, Federal Equity Rule No. 10 was in force, but 
the Florida Supreme Court in these and other decisions 
refused to embrace Federal Equity Rule No. 10 within 
the plan and system of equity practice in this state. 
Although in the foregoing and numerous other deci- 
sions from the Supreme Court of this state, it was 
repeatedly said that until the adoption of Equity Rule 
89, chancellors had no authority to enter deficiency de- 
crees, yet before the promulgation of Equity Rule 89 
by the Supreme Court of this state in 1873, there 
was in force old Federal Equity Rule 92 adopted at 
the December Term of the Supreme Court of the United 
States, 1863, by which, as a rule of practice in the 
Federal Equity Courts deficiency decrees in mort- 
gage foreclosure proceedings were permitted. So then, 
it would seem obvious that since the Florida Courts 
of Equity have never been allowed the inherent power 
to enter deficiency decrees, such courts derive that 
power only in the particular and to the extent author- 
ized by State Court rule or statute for the reason that 
such power did not inherently belong to equity juris- 
diction, liability in personam being a matter for com- 
mon law jurisdiction. Since the matter is not native 
to the general Equity System, rules of the Federal 
Equity Court extending equity jurisdictional power for 
convenience and economy in litigation and merely to 
avoid circuity, are not brought within our State sys- 
tem in such case. The matter belongs rather to prac 
tice than to court rules. 

That the power to enter deficiency decrees is not 
inherent to courts of equity has long been recognized 
by the Supreme Court of the United States in a case 
arising before the year, 1863, when Federal Equity 
Rule 92 was promulgated authorizing the exercise of 
such power. See the case of Noonan vs. Braley, 2 


Black 499-509 (17 Law Ed. p. 278), wherein, in com- 
menting on the entry of a deficiency decree, it was re- 
cited in the opinion: “A majority of my brethren are 
of the opinion and I am directed by them so to an- 
nounce, that in the absence of a rule of this court au- 
thorizing it to be done, it was not competent for the 
court below to make such order.” 

The foregoing considered and for myself acknowl- 
edging interest in a plausible argument for the use of 
Federal Equity Rule 10 as a source of jurisdictional 
power in our state equity courts to enter deficiency 
decrees in lien enforcement proceedings other than 
mortgage liens, I adhere to my conclusion only passing- 
ly alluded to in my August contribution; I think it can- 
not be done. 

I am complimented, whatever the criticism, with 
the notice which the author of the September article 
has vouchsafed to a previous article prepared by me 
appearing in the August issue concerning deficiency 
decrees. 

To correct some of these criticisms which I deem 
to be excused for lack of understanding of my observa- 
tions and purpose as well as a failure to properly com- 
prehend the result and effect of the case of Letchworth 
vs. Koon, 99 Fla. 451 (127 So. 321) relatively to that 
of Garner vs. Stack, 136 So. 444 (Fla.), I deem it 
worthwhile to promptly destroy the effect of the re- 
mark that I have made a long and perfectly justified 
attack on the announcements contained in the case of 
Letchworth vs. Koon, 127 So. 321 (Fla.) but that I 
should be advised that my efforts have been in vain 
because the decision complained of has been overruled 
by that rendered in the case of Garner vs. Slack, 136 
So. 444. 

The criticism in effect is that I have been drilling 
for: my fellows a “dry hole’, just “spudding in” on a 
non-productive formation. Frank to acknowledge er- 
ror, I cannot in this instance plead guilty to the in- 
stanced criticism. The gentleman is in error in stating 
that the last case has overruled the former in the mat- 
ters forming the basis of my criticism appearing in 
the August article; he is also in error in stating that 
the one case overrules the other in any respect, but he 
is frank and generous to say that my criticism was 
just. The Supreme Court may not agree with either 
of us. 

The reader in this connection may refer to my 
article of August 1932, entitled as above mentioned. 
There I stated that I had no complaint of the result of 
the decision, approved the announcement that a proper 
predicate was essential to invite the jurisdictional 
power of the court to enter a deficiency decree. I ex- 
cepted to the statement that a special prayer was 
necessary as well before the court could enter such a 
decree. See the article for further particulars. I also 
stated that in this Letchworth case, there was neither 
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prayer nor predicate and that in such state of the 
pleadings the Court was perfectly correct in its an- 
nouncements to that extent. As a part of the state- 
ment of the case, it may be here remarked that the bill 
did not disclose that in fact a deficiency was asked, 
for there was neither allegation as a predicate there- 
for nor a special prayer, hence the Court affirmed the 
lower Court in striking a second demurrer to the bill 
on the ground that there was nothing in the bill to in- 
dicate that a deficiency would be asked. A demurrer 
may not anticipate. As to this action we have made 
no complaint, but we criticized the doctrinal announce- 
ments appearing in the decision limited by cur excep- 
tion above mentioned. These announcements are not 
effaced, retracted and certainly not reversed by any 
decision in Florida. 

An examination of the case of Garner vs. Slack, 
136 So. 444 (Fla.) presented in the September article 
as overruling the Letchworth case will promptly dis- 
close that such is not the case and the criticism is cal- 
culated to weaken a point which was in my mind es- 
pecially in the case of those readers of the Journal who 
may not have felt an immediate interest to examine 
the two cases now in question. This was a case in 
which a mortgage enforcement of lien was sought and 
obtained. There was no specific prayer for deficiency 
relief in personam. In this state of the pleadings a de- 
ficiency decree was entered in the lower court and the 
sale was confirmed. No appellate proceeding was 
taken from the decree granting the deficiency. Execu- 
tion issued on the deficiency decree and thereupon the 
defendant filed a motion for stay of execution under 
the existing Statute. On the hearing of this last pro- 
ceeding, the lower court entered judgment for the de- 
fendants in the stay—proceeding which becomes one at 
law under the procedure pertaining thereto, even 
though heard by the same chancellor who sat in the 
equity proceeding. The defendants in the stay-pro- 
ceeding were the plaintiffs in the equity proceeding. 
The plaintiff in the stay-proceeding who was defend- 
ant in the equity proceeding, took writ of error and as- 
signed as error that the deficiency decree entered in 
the court below was void. On review the Supreme 
Court held that the decree was not void merely be- 
cause the bill did not pray specifically for a deficiency 
decree; that there was a prayer for general relief, and 
the court having jurisdiction of the subject matter and 
of the parties, could exercise its jurisdiction and enter 
such a decree in such circumstances; that the question 
as to whether or not either pleadings or proof will sup- 
port a deficiency decree is not jurisdictional, “but is 
a question which may be presented to an appellate 
court in proper proceedings for review; that the court 
having acquired jurisdiction the judgment or decree is 
binding even though erroneous and that such judg- 
ment” will not be set aside, reversed or modified ex- 
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cept by appropriate direct appellate procedure. There 
was no direct appeal from the decree in chancery en- 
tering the decree, and the result of the decision simply 
is this: that conceding that there should have been a 
special prayer rather than merely a general prayer, 
the decree in chancery, though it might have been ir- 
regular, was not void because the court had jurisdic- 
tion and acted within that jurisdiction, and there was 
no appeal from that decree. 

To demonstrate that the question raised by me is 
still cpen, see the concurring opinion of Mr. Justice 
Brown who says that ‘‘as the attack made on the de- 
ficiency decree is in the nature of a collateral attack, 
I concur in the affirmance. However, if the question 
had been presented on direct appeal, I am inclined to 
think I might have taken a different view by reason 
of the principles laid down in Letchworth vs. Koon, 
127 So. 321 and the cases there cited—‘the identical 
case which I criticized, not as to the decision in result, 
but as to “those principles laid down’. So then it is 
too obvious that Garner’s case in no respect can be 
taken as overruling the Letchworth case as to “those 
principles laid down” and objected to by me. 

My views were submitted to the bar. Our new 
Chancery Act in this matter offers some cause for 
thought on this question of pleading, as to which I sub- 
mitted a quare in my former article with intimations 
as to my own view. 

In my August, 1932, article I treated the subject 
of deficiency decrees and offered authority, reasoning 
and statutory history in Florida supporting the state- 
ment that equity courts are without power to enter de- 
ficiency decrees against third parties. Third parties 
as a class would include guarantors, a party as co- 
maker of a note secured by property owned by only 
one of the makers, a tenant for years who, though not 
owner of the land, assumes payment of the balance due 
under the mortgage at the time, and as well vendees 
of the mortgagor, assuming liability. Those who have 
read the article with only the latter class of parties in 
mind have lost the full purpose of that discussion. I 
supported the conclusions reached as well as I could 
without attempting to analyze each decision; I did not 
offer the article as a brief; there are many decisions 
touching on these questions to be found in the reports 
of the country; our own Supreme Court has dealt with 
some of them, particularly concerning endorsers which 
I considered concluded. As to other third parties I 
consider the question open. As to grantees, I was and 
am fully aware of the decisions handed down by our 
Supreme Court. Where a deficiency was allowed by 
the lower court and this circumstance was not pre- 
sented or considered on review, I do not accept such de- 
cisions as concluding or of any value to the determina- 
tion of a question as to which some of the best authori- 
ty in the country is to the effect that in the absence 
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of express authority by rule or statute, such may not 
be done, not even against the mortgagor. 

It is asserted by the writer of the September, 
1932, article, that my discussion of the liability to a 
deficiency decree of a grantee in a deed who has as- 
sumed liability was futile because I had overlooked the 
case of Stadler vs. Miami Bank & Trust Co., 132 So. 
648. I was even denser than the writer criticized, for 
before making any commitments and adding such third 
party to the class against whom I feel no deficiency 
should be entered in the state of our laws, statutes 
and rules, I had the pains to consult the appellate rec- 
ord, pleadings and proof in that case. I have examined 
the two cases cited on this point by my brother as in- 
dicating a leaning or assumed position by the Supreme 
Court. I realize that in this particular I am bold. I 
respect the decisions of our Highest Court and I hope 
that Court respects me, but I have made bold to say 
that for anything yet said by our Supreme Court, a 
court of equity is without power to enter deficiency 
decrees under the statutes and rules existing in Flor- 
ida. I have assigned my reasons in the previous article 
which has received unexpected commendation from an 
unexpected number. I suspect our Supreme Court will 
reject my conclusicn as to grantees, but I do not feel it 
hopeless that that Court may not be yet induced to ac- 
cept the principle offered, otherwise I assert that con- 
sistency with former announcements will not be main- 
tained, and full accord will not be given to the stat- 
utes and rules of court now in force in the light of 
previous legislative history and intendment. 

My brother answers that I have merely submitted 
my own reasoning and supported it with a statement 
taken from the case of Fagan vs. Robbins, 117 So. 863, 
to the effect that the purpose of the Legislature in en- 
acting Chap. 7839, Acts 1919, was to extend Equity 
Rule 89 to permit deficiency decrees “against obligors 
other than the makers of the mortgage”. This critic- 
ism is also an assumption. In referring to this very 
Act and to this very decision rendered in F'agan’s case 
the Supreme Court in Gober vs. Braddock, 131 So. 407, 
said: ‘““—its purpose being to cover other liens besides 
mortgage liens and to authorize the entry of deficiency 
decrees against other obligors than the makers of the 
mortgage”. I have submitted that the result of the 
repeal of the 1919 Statute was therefore to bar the 
right of deficiencies against assuming grantees, who 
by the repealed Act were expressly made proper parties 
to mortgage lien enforcement proceedings for the pur- 
pose of entering personal decrees against them; all 
persons having any interest in the property, “or having 
assumed the obligation to pay the mortgage debt—” 
etc. were named as proper parties. When these pro- 
visions were repealed, I contend that it was the legisla- 
tive intent to bar deficiencies against third parties un- 
der every rule of statutory construction, more especial- 


ly when we consider that at the same session the Leg- 
islature by an act, now section 5751 C. G. L. expressly 
affirmed the common law rule of action at iaw. 

There remains no question that an endorser is not 
a necessary party to a mortgage enforcement proceed- 
ing and sufficient reason will be found for excluding 
him from the class against whom deficiency decrees 
may be entered; but this is not true as to a joint maker 
of a note secured by mortgage covering property of a 
co-maker alone. In such case enforcement proceeding 
is in the nature of a proceeding in rem, it is true, but 
the necessary parties are those who have obligated 
themselves to the liability expressed by the joint note 
which is secured by the mortgage; the suit must be 
joint; hence, the joint maker, who owns no interest in 
the property, is a necessary party, but being, and be- 
cause he is a necessary party, is it possible that Equity 
Rule 89 and Section 5751, C. G. L. may be extended by 
judicial interpretation to carry the right of entry of 
ceficiency decree against that joint maker who owns 
no interest in the property ? 

The same question may be asked in reference to a 
tenant for years in possession who has a sufficient in- 
terest to require -him to be made a party to such en- 
forcement proceeding; yet, as to him, may it also be 
said that he is liable to a deficiency decree in an en- 
forcement proceeding in Florida? So then it becomes 
purely an arbitrary judicial interpretation of Equity 
Rule 89 and the statute aforesaid if this rule and the 
statute are to be extended to give the right of de- 
ficiency cecree against any third party. The supreme 
court of this state has never offered any reason for 
the extension of the rule and if a deficiency decree 
may be entered against an assuming grantee simply be- 
cause he is a necessary party, then the reason falls be- 
cause it lacks consistency with the rule of application 
in the other cases in which the parties are also neces- 
sary. If there be any other reason for extending this 
rule and the terms of the statute to an assuming 
grantee, while excluding other third parties mentioned, 
I confess to a perplexity and fail to find the reason. 

Reverting to the case of Stadler, et al, vs. Miami 
Bank and Trust Co., 182 So. 648, to which attention 
was called by the writer of the article of September 
1932 concerning this question, I have said that before 
preparing my former article appearing in the August 
1932 issue concerning this and other questions I first 
examined the appellate record in order that I might 
fully understand the result of that decision in an ef- 
fort to reconcile it to the Florida statutory history and 
other announcements coming from the Supreme Court 
of this state. I dreaded to impose upon space in the 
journal to analyze this and other cases, but I feel it 
necessary now to observe that in Stadler’s case, he and 
two other parties executed a mortgage to Miami Bank 
& Trust Company looking to the organization of a bank 
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to be afterward incorporated as Flagler Bank & Trust 
Company. Stadler and his co-promoters claimed to 
have executed this mortgage and notes secured there- 
by as accommodation makers for the Flagler Bank & 
Trust Company to be organized. The evidence appear- 
ing in the record shows that Miami Bank & Trust Com- 
pany beyond question was fully aware of every pur- 
pose and plan and agreed to loan $50,000.00 on the site 
and structure to be erected. The makers of the notes 
became officers of the Flagler Bank & Trust Company 
and when the organization of the latter bank was com- 
pleted, it paid $24,000.00 in cash of this indebtedness 
to the mortgagee and the three makers of the note im- 
mediately executed a deed of conveyance to Flagler 
Bank & Trust Company in which it assumed the mort- 
gage. So then the record makes it conclusive that the 
whole transaction was that of the Flagler Bank & 
Trust and that the property covered by the mortgage 
was purchased for its use when organized and the 
Flagler Bank & Trust Company, who assumed the 
mortgage liability, was in the first instance, though 
not in esse, the party for whom the liability was in- 
curred. The Court in Stadler’s case recited that “the 
record discloses that Flagler Bank & Trust Company 
assumed payment of the note and mortgage brought 
in question and it to all intents and purposes placed it- 
self in the position of the original mortgagor”. With- 
out the clause of assumption, under the circumstances, 
the Flagler Bank & Trust Company, when organized, 
would have become liable for this indebtedness as pri- 
mary obligor because the mortgagee was party to the 
plan, accepted the entire situation and was fully aware 
of all of the circumstances. It had placed itself in the 
precise position as that of the mortgagor and was pri- 
marily liable and of course was liable for the deficiency 
decree. This case in fact falls within the principle 
governing that line of cases holding that a purchasing 
organization, having the same stockholders, is bound 
by contract entered into with the selling organization 
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or wherever a corporation takes over property of pro- 
moters who have incurred liabilities, the corporation is 
liable in such case. There need be no express promise 
and there need be no privity of contract. In Stadler’s 
case there was an express promise and while that 
promise was made by the promcters as makers, the 
Miami Bank & Trust Company as mortgagee had ac- 
cepted the situation and the Flagler Bank & Trust 
Company became directly responsible to the mortgagee 
and “to all intents and purposes placed itself in the 
position of the original mortgagor” who had a right to 
sue in its own name and to have a decree in equity di- 
rectly against it for any deficiency just as if it had 
been in fact the mortgagor. This principle was dis- 
cussed in my previous article in the March, 1932, issue. 
We need not encumber this article with the citation of 
authorities in line with this principle. It has appeared 
to the writer that this case is wholly inconclusive of 
this particular question now under review. This will 
explain why I have included a grantee receiving title 
in a deed containing an assumption in the class of third 
parties against whom no deficiency decree in Florida 
should be entered in mortgage enforcement proceeding. 
It has been my purpose in the preparing of this 
series of articles concerning the practice and procedure 
in mortgage enforcement proceedings to lend whatever 
aid I might toward the preservation and congealing of 
a consistent system of practice and procedure in mort- 
gage enforcement suits in Florida. I am not speaking 
for the Supreme Court of this state; I make no pre- 
tense to forecast what that Court may hold in refer- 
ence to this latter question; I make no pledge that the 
Florida Supreme Court will accept this view of the par- 
ticular question, but my endeavors are humbly and re- 
spectfully submitted to the consideration of the Bar 
of this state who will judge of the merit of anything 
and. all which has been said in previous articles con- 
cerning the general subject reviewed in the series. 
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DYING DECLARATIONS AS EVIDENCE 
By DEWEY A. DYE, Bradenton, Florida, of the Manatee County Bar. 


Section 1. 

Dying Declaration, In General — In the trial of 
homicide cases, when the res gestae of the offense, 
that is the manner or means and action surrounding 
the fatal encounter are under investigation the dying 
declaration of the deceased with respect to the trans- 
action is received in evidence. These declarations are 
limited to homicide cases and form an exception to 
the rule against the admission of hearsay evidence. 
The common law of this country regards the declarant, 


‘when in the presence of imminent and inevitable 


death, as being under as solemn an inspiration to tell 
the truth as though he were pledged thereto by oath. 

To render such declarations admissible, the court 
must be satisfied that the deceased declarant, at the 
time of their utterance, believed that his death was 
imminent and inevitable, and that he entertained no 
hope whatever of recovery. This absence of all hope 
of recovery and appreciation by the declarant of his 
speedy and inevitable death, are a preliminary founda- 
tion that must always be laid to make such declara- 
tions admissible. It is a mixed question of law and 
fact for the court to decide before permitting the in- 
troduction of the declarations themselves. - 

Sir James Fitzjames Stephen writing in 1882 said 
he believed the exception was about 100 years old. A 
sense of impending death is supposed to take the place 
of an oath among enlightened people. The existing 
rule with its strict limitations has been introduced 
into India where it appears to have worked badly, ac- 
cording to Mr. Justice Stephen, who says: “I have 
heard that in the Punjab the effect of it is that a per- 
son mortally wounded frequently makes a statement 
bringing all his hereditary enemies to the scene at the 
time of his receiving his wound, thus using his last op- 
portunity to do them an injury. A remark made on 
the policy of the rule by a native of Madras shows how 
differently such matters are viewed in different parts 
of the world. ‘Such evidence,’ he said, ‘ought never 
to be admitted in any case. What possible motive for 
telling the truth can any man possibly have when he 
is at the point of death’.” (1 Stephens Hist. Crim. Law 
of England, 448, 449). 

Florida law relative to this interesting subject is 
unusually complete. Virtually every phase of the topic 
has been discussed and adjudicated. 

As an exception to the hearsay rule dying declara- 
tions are received with caution,(1) but of necessity 
such declarations are admitted when it has been shown 
to the satisfaction of the trial court that the deceased 
evidently considered himself in imminent danger and 
also that he believed himself without hope of recovery, 


the circumstances surrounding the making of the 
statement, and the statement itself must be consid- 
ered by the judge,(3) and if there is a conflict in the 
evidence the court must resolve this(4) but when re- 
ceived the statements are entitled to the same degree 
of credit as though the deceased were on oath and 
testifying.(6) However the facts related may be dis- 
credited by proof of general bad reputation for truth 
and veracity on part of the deceased,(6) or by proof 
of admissible contradictory and inconsistent dying 
statements(7) it must also be shown that the declar- 
ant was rational and understood the import of his 
words.(8) Opinion evidence may be received to this 
fact. (9) 

The declaration received is limited to those cases 
in which the death of the deceased is the inquiry (10) 
they are not admitted; for instance, when two are 
killed, and the death of one is being investigated, and 
the declaration offered is from the lips of the oth- 
er,(11) neither is the declaration of one convicted of 
murder, made just before his execution, that the de- 
fendant on trial as instigator of the murder had noth- 
ing to do with it as far as he knew, admissible, (11a) 

Question of admissibility is for the court alone, 
(12) and it is proper to refuse a charge to the jury on 
the question of admissibility (13) a predicate laid for 
dying declaration one day is not sufficient for one 
made on another occasion(14). But express declara- 
tions on part of the deceased that he is going to die, 
or that hope is gone are not necessary or controling, 
these conditions precedent are to be determined from 
all the circumstances. (15) 

The fact that questions were asked the decedent 
dces not effect admissibility (16) or that several state- 
ments were made(17) in the latter event the state may 
without showing or accounting for others offer some 
or all of the statements(18), and the dying ceclara- 
tion may be received for or against the defendant, (19) 
if part of the declaration is admissible and part not, 
the remedy is to exclude the offending portion and ad- 
mit the competent parts(20), but the statement, if in 
writing and sworn to is not admissible per se, the in- 
dependent preliminary investigation must be made 
(21), and it must be established that the statement 
was in fact made. 

Only matters the declarant himself would be per- 
mitted to relate if on the stand may be included in 
such declaration(22) they are subject to the general 
rules governing admissibility of testimony (23), this 
eliminates evidence of opinion as to cause of trouble, 
(24) intentions of defendant in opinion of deceased 
(25) statements by deceased as to bad blood of ac- 
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cused towards him(26), opinion that robbed of life 
(27) narrative of past transactions (28) this limits the 
use of such statements to matters of res gestae alone 
(29), that is what actually transpired at the time, such 
as what was said and done by the actors, position of 
parties, weapons used, in fact those matters relating 
to the assault which deceased could himself relate as 
a witness (30). 

Use of declaration not limited or denied merely 
because there is cther evidence of same matters. (31) 
Care must be taken in the examination not to lead the 
witness. The better practice is to request the witness 
to repeat what the dying man said about the defend- 
ant (32). 

Section 2. 

Dying Declarations. Rule and Application — As 
has been seen dying declarations are admissible for or 
against a defendant on trial on a homicide indictment. 
The rule of admissibility is the same in either event. 
The requirement is: ‘Under an indictment for homi- 
cide, where the prosecutor seeks to introduce a dying 
declaration of the deceased in evidence, it should be 
first shown to the satisfaction of the court that at the 
time the declarations were made the deceased not only 
evidently considered himself in imminent danger, but 
that he evidently believed he was without hope of re- 
covery. The circumstances under which the state- 
ments were made must be shown in order that the 
court may determine whether the statements should 
be given to the jury as dying declarations”. 

This is the rule of Dixon v. State, 13 Fla. 636, 
which is the earliest Florida decision. The Supreme 
Court (Randall C. J.) held the statement was errone- 
ously admitted by the trial court, and by reference to 
leading opinions from other states indicated the cri- 
terion by which trial judges are to be governed in de- 
termining the mixed questions of law and fact prior 
to the admission in evidence of ‘dying declarations”. 

As gleaned from this opinion it is proper for the 
prosecutor to inquire of the witness: “State the cir- 
cumstances under which he (the deceased) made the 
statements in relation to how he received the wound”, 
(page 638). Preliminary to this it is necessary that 
the corpus delicti shall have been proven, and the fact 
that a statement or dying declaration with regard to 
the circumstances which caused the death developed; 
then prior to showing the contents of the statement 
the circumstances under which it was given must be 
inquired into (properly in the absence of the jury) in 
order that the court may know that the declaration 
relates to a proper subject, and was made by the de- 
ceased when the deceased evidently considered himself 
in imminent danger of death, and evidently knew or 
believed he was without hope of recovery. 

In the Dixon case there was no testimony that 
the deceased knew the nature and extent of his 
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wounds, or that deceased was conscious that the 
wound was mortal, or thought it might prove fatal. 

As this decision is the basis of all Florida law on 
the subject of dying declarations it is quoted from at 
length: 

“These points lead to an inquiry into the ques- 
tion, so far as it is applicable to the present case, as 
to the admission of the declarations of the persons in- 
jured, in regard to the circumstances of the injury 
which resulted in his death. ‘Dying declarations’, as 
they are called, are admitted in evidence upon the gen-— 
eral principle that they are declarations made in ex- 
tremity, when the party is at the point of death, and > 
when every hope of this world is gone, when every 
motive to falsehood is silenced, and the mind is induced — 
by the most powerful considerations to speak the 
truth. A situation so solemn and so awful is consid- 
ered by the law as creating an obligation equal to what 
is imposed by an oath administered in court. Wood- 
cock’s case, 1 Leach 502. 

“Dying declarations of a person who has been 
mortally wounded, with regard to the circumstances 
which caused death, are to be received with the same 
degree of credit as the testimony of the deceased would 
have been had he been examined on oath. Green v. 
The State, 13 Missouri 382, State v. Ferguson, 2 Hill 
S. C. 619; Oliver v. The State, 17 Ala. 587; McLean v. 
The State 17 IB 672. 

“And it is a general rule that dying declarations, 
though made with a full consciousness of approaching 
death, are only admissible when the death of the de- 
ceased is the subject of the charge and the circum- 
stances of the death are the subject of the dying 
declarations. Meade’s case 2 B. & C. 600. 

“They are only admissible where the party mak- 
ing them knows or thinks he is in a dying state. Posi- 
tive evidence of this knowledge is not required, but it 
may be inferred from the general conduct and deport- 
ment of the party; and it is not necessary to prove ex- 
pressions of apprehension of immediate danger, if it 
be clear that the party does not expect to survive tHe 
injury. Bonner’s case 6 C. & P. 386. 

“The Supreme Court of Ohio, in the case of Mont- 
gomery, 11 Ohio 424, says: ‘The substantial objection 
to the proof is, that it was received without a prelim- 
inary inquiry by the court establishing the fact that 
the deceased not only made the declarations while in 
extremis, but also that he was conscious, coupled with 
the condition of the party, which supplies the place of 
an oath and peculiarly distinguishes dying declarations 
from hearsay’. 

“It does not seem necessary that the deceased 
should have used any expressions declaring his belief 
that he would not recover, if his condition was such 
that he must have felt he was dying. In John’s case 
(1 East P. C. 357) it was held by all the judges that 
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if a dying person either declares that he knows his 
danger, or it is reasonable to be inferred from his 
wound or the state of his illness that he is sensible df 
his danger, his declarations are good evidence. 

“In Spilsbury’s case (7 C. & P. 187) it was held 
that for the purpose of determining whether the dec- 
larations ought to be received, the conduct of the de- 
ceased ought to be considered to see if it was that of 
a person convinced that death was at hand and not 
merely the expression he used respecting his condition. 

“Without further referring to the cases reported, 
it is considered that the true rule is, that in order to 
lay the foundation for receiving a statement as a dy- 
ing declaration, it should be shown to the satisfaction 
of the court that at the time it was made the deceased 
not merely considered himself in imminent danger, but 
that he evidently believed he was without hope of re- 
covery. 

“The first interrogatory to which objection was 
made, to-wit: an inquiry as to the circumstances un- 
der which the deceased made the statements in rela- 
tion to the receiving of his wounds, was pertinent and 
proper. The circumstances under which the deceased 
made statements must of necessity be shown in order 
that the court may determine whether the statements 
were ‘dying declarations’, and proper to be given in 
evidence to the jury. Whether these declarations are 
admissible in evidence is exclusively for the court to 
determine (Huck’s case 2 Eng. C. L. Rep. 494”. 

Later Florida cases are, Raten v. State (1893), 31 
Fla. 514, 12 So. 910, which was reversed in authority 
of the Dixon case because the trial judge did not pass 
on the admissibility of the dying declaration but ad- 
mitted it for consideration by the jury under charges 
from the court as to what was or was not a dying 
declaration. 

In Lester v. State (1896), 37 Fla. 382; 20 So. 232 
(reversed on other grounds) the rule of Dixon v. State, 
and Raten v. State, was quoted, with the comment 
that: “These principles were fully observed and acted 
upon in the case’. 

Continuing, this opinion, by Justice Taylor, says: 
“The judge hears all pertinent evidence that exhibits 
the state of mind of the deceased at the time of mak- 
ing his assertions, as to whether he appreciated his 
near and inevitable approach to death, and as to 
whether he was without any hope of recovery; and, if 
satisfied by such evidence that the declaration was 
made under such circumstances as make it legally ad- 
missible, it should be admitted. Should there be con- 
flict in the evidence touching such preliminary test for 
the admission of such declaration, it is the’ judge’s 
duty to weigh and settle it. It is not necessary that 
the evidence upon such preliminary test should con- 
sist of express utterances of the deceased to the effect 
that he knew he was going to die, or could not live, or 
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would never recover, it may be gathered from any cir- 
cumstance, or from all the circumstances of the case, 
and is sufficient if the evidence upon such test ques- 
tion fully satisfied the judge that the deceased knew 
and appreciated his condition as being that of an ap- 
proach to certain and immediate death”. 

And the supreme court draws the conclusion that 
in spite of the conflict the evidence disclosed that the 
deceased ‘“‘was entirely without hope of recovery and 
was fully impressed with the belief that his death was 
imminent and inevitable’. 

This Lester decision is really the leading Florida 
case as it is the earliest in which a dying declaration 
was properly admitted, but it was properly admitted 
because the directions of the Dixon and Raten de- 
cisions were adequately observed. 

Section 3. 

Dying Declaration. Illustrations.—Local opinions 
abound with examples of qualifying examinations both 
approved,(1) and held insufficient(2). The words of 
the deceased, “I am shot through and through and 
can’t live. I am going to die’; taken in connection 
with evidence of his wounded condition and his state- 
ments to attending physician that he would not re- 
cover, in response to the physician’s statement he 
would be alright was a proper predicate to entitle the 
declaration to admission. (3) 

This case (Richard) also holds that if part of the 
declaration is inadmissible the objections must be di- 
rected to the offending portions and the balance will 
be admitted, as also that the fact that the statement 
was in response to questions and that only the answers 
not the questions appear in the statement is no objec- 
tion when the statement was read to and signed by the 
deceased. 

Where deceased drank a glass of water given her 
by defendant, and a few minutes later appeared 
flushed, fell to the floor in convulsions and died with- 
in an hour, and the proposition being made to her to 
have a doctor, she declares: “There is no use sending 
for a doctor. I’ve been poisoned by Andrew Copeland. 
He sure gave me strychnine’”—the trial judge is justi- 
fied in concluding the declarant appreciated the hope- 
lessness of her condition and that death was imminent 
and inevitable, (4) and where deceased said, “If he only 
knew what he (defendant) killed him for he would die 
satisfied’, the court held this part of his dying declara- 
tion in connection with other expressions used at that 
time tended to show that he then believed that his 
death was imminent. “Any expressions”, says the 
headnote “of one mortally wounded at the time of mak- 
ing an alleged dying declaration, tending to show that 
he then believed his death was imminent, are admissi- 
ble for the purpose of determining whether the declara- 
tion then made was in fact a dying declaration’. (5) 

The utmost care and caution should be exercised 


| 
| 
| 


274 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


by the court in the admission of dying declarations, 
since such declarations are necessarily a species of 
hearsay evidence, and their admission in evidence is 
an exception to the general rule of evidence, which re- 
quires that the witness shall be sworn and the defend- 
ant given privilege of cross-examination. (6) 

Dying declarations are substitutes for sworn testi- 
mony, and must yield to the general rules governing 
the admissibility of the evidence; and nothing can be 
admitted as evidence in such a declaration to which 
the declarant would not be permitted to testify on the 
witness stand, had he survived. (7) 

It is error to admit in evidence a copy of a dying 
declaration taken down by a justice of the peace, over 
the objection of the defendant when the absence of the 
original has not been satisfactorily accounted for and 
explained, especially where the original would not be 
admissible. (8) 

It is error to deny a motion to strike out certain 
portions of a dying declaration that give the opinion 
of the deceased as to the intentions of the defendant, 
when such motion is properly restricted to such objec- 
tionable portions of the declaration. (9) 

In proving dying declarations only such state- 
ments should be received as evidence as relate to what 
actually transpired, who were the actors, the position 
of persons, what was said by the parties, what were 
the instruments used, who used them and how, and like 
matters, excluding if possible, everything except what 
relates to the res gestae. (10) 

In fact it has been held that declarant’s statement, 
“IT was robbed of my life’, “I had nothing to defend 
myself with’, are not parts of the res gestae and if it 
can be avoided should not be called out. Such declara- 
tions must be confined to the matters constituting res 
gestae. (The objection to the last quoted statement 
is not clear).(11) 

If there are several admissible statements, the 
state may introduce any one or all of them without ac- 
counting for others, and if there are inconsistencies or 
contradictions in the statements the burden is on the 
defense to develop this fact, it goes to the weight and 
credit, not the admissibility.(12) The same privilege 
is of course allowed a defendant. A writing not signed 
by the deceased but certified by a justice of the peace 
as a dying declaration should not be admitted per se 
as independent evidence of such declaration. Proof of 
the circumstances and that deceased made the state- 
ment is essential. (13) 

Just what may properly be embraced in a dying 
declaration is frequently a vexing question. Our court 
is not so liberal as many other jurisdictions. Opinion 
of the decedent as to motive of defendant is not ad- 
missible. The Savage and Gardner cases establish 
this, and without referring to either of these decisions 
this rule was reiterated in Malone v. State (1916) 72 


Fla. 28, 72 So. 415, where, the offending portion of the 
statement was in effect, “defendant shot me on ac- 
count of a fight we had that evening” (several hours 
before). But while “past and distinct transactions” 
are not admissible, it seems that if the deceased should 
relate the occurrences in detail, and it should then ap- 
pear that the past transactions were in fact a part of 
the res gestae, probably the statement would be ad- 
mitted. The vice is in substituting the opinion or con- 
clusion of the declarant for that of the jury. If the 
declarant were a witness he could not express such 
opinion, certainly then it is not proper to receive his 
dying conclusions on the subject by hearsay and with- 
out benefit of cross examination(14). Neither are 
statements relating to a state of hostility or bad blood 
by accused toward deceased admissible in an ante mor- 
tum declaration. (15) 

To render the dying declaration admissible it 
should also be shown that the declarant was sufficient- 
ly rational at the time of making the statement to un- 
derstand the import of his words. As to whether his 
mental state was proper to entitle the declaration to 
admission depends on circumstances, expressed utter- 
ances are unnecessary,(16) the physical or mental con- 
dition or appearance of a person, or his manner, habit 
or conduct may be proven by the opinion of an ordinary 
witness founded on observation. The question, “What 
was the condition of his mind, was it rational or nor- 
mal?” was held proper.(17) But it is not necessary 
that the preliminary test to establish a predicate for 
introduction of a dying declaration should consist of 
express utterances, it may be gathered from any cir- 
cumstances or from all the circumstances of the case. 
(18) 

Dying declarations are limited to criminal prose- 
cutions when the subject matter of investigation is 
the declarant’s death. Where two are shot, the dying 
declarations of one are not admissible against the 
party charged with killing the other,(19) declarations 
made by decedent as to facts that actually caused his 
subsequent death, are admissible either for or against 
accused, upon proper predicate being laid, where such 


declarations were made at a time when deceased was 


in extremis and really believed that he could not re- 
cover, and where decedent would have been competent 
to testify as to such facts had he lived.(20) However 
a predicate laid for the introduction of evidence of a 
dying declaration made on one day cannot be used as 
a basis for the admission of evidence of another dying 
declaration made the next day. (21) 

Dying declarations may be impeached by showing 
that the general reputation of the deceased for truth 
and veracity in the community in which he lived was 
bad, and that he could not be believed under oath. (22) 
Section 4. 
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Dying Declarations. Miscellaneous.—The court is 
correct in refusing to instruct the jury that if they do 
not believe the declaration was made in the knowledge 
of impending death they shall disregard it. It is pure- 
ly a question of weight ‘so far as the jury is concerned. 
(1) 

Whether there was sufficient predicate laid for 
the admission of a dying declaration being a mixed 
question of law and fact, presumption is in favor of the 
correctness of a ruling of the trial court, and such pre- 
liminary foundation need not necessarily require ex- 
pressed utterances of deceased, the question being 
whether decedent at the time felt that his death was 
imminent and inevitable. (2) 

If the evidence shows that a declarant, who had 
been mortally wounded, stated that “he would not last 
long’, and “wasn’t going to get well”, such statements 
amply indicate that “he was without hope of recov- 
ery”, and the fact that such statements were made in 
response to questions does not necessarily constitute 
ground for their exclusion. (3) 

In a prosecution for homicide, evidence of declara- 
tions made by the deceased after he was wounded as to 
facts or circumstances that actually resulted in his 
subsequent death is admissible either for or against 
the accused, upon proper predicate being laid, where 
such declarations were made at a time when the de- 
ceased was in extremis and really believed he could not 
recover, and where he would have been competent to 
testify as to such facts or circumstances had he lived. 
(4) 

The testimony as to statements of a deceased 
should be confined, in substance, to the act of killing, 
positions of persons, what was said by persons in- 
volved, instruments used, and everything should be ex- 
cluded except that which relates to the res gestae. (5) 
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THE CONSTITUTION—INDIVIDUALISM 


Address of John W. Dodge Before Exchange Club at 


Mr. President, the Exchange Club of Jacksonville, and 

Fellow Citizens: 

It is both an honor and a pleasure to have been 
chosen to make this address as a part of the Constitu- 
tion Week program under the auspices of the Commit- 
tee on American Citizenship of the American Bar As- 
sociation in commemoration of the 145th year of the 
signing of the Federal Constitution, September 17, 
1787. 

Two years ago, before the Lion Club and over 
WJAX, during Constitution Week, I delivered an ad- 
dress on “The Constitution—A Growing Tree.” To- 
day, with your kind indulgence, I would like to revert 
to a somewhat different theme of discussion. Pre- 
viously I discussed the Constitution and its growth, 
how it had been expanded to meet our changing 
thoughts and needs as our Nation had grown and de- 
veloped. Now, let us go back of the Constitution—let 
us turn to the source of power which make possible the 
Constitution, and which will either maintain, preserve, 
alter or destroy it. 

The People 

Before the Constitution came into existence, we 
had in this land of ours people who were known as 
Colonists. The Colonists were subjects of other coun- 
tries. Various causes among these various people pro- 
duced in the minds and lives of the individual who 
lived here certain ideas of both government and life. 
Uppermost of all the ideas was the Supreme one of 
Liberty. The ideas of Liberty which our forefathers 
cherished had its root in what is known as individual- 
ism. But, that individualism recognized that in so- 
ciety true Liberty required him to respect the rights 
of others. 

The source of all power to preserve and protect 
the Liberty of the individual, in society, was recog- 
nized by our forefathers to exist in the people, who 
were the Creators of Government, the framers of Con- 
stitutions and laws. When our Constitution was 
drafted it was commenced in these words in its pre- 
amble: “We, the People of the United States.” Vol- 
umes have been written upon those words. There was 
one fundamental idea in those words, however, namely, 
that all power of government originated in, was pos- 
sessed by, and was to be exercised and executed by the 
individual in co-operation with other individuals who 
were the units of society, the possessor of all power 
acting in concert, but preserving the Liberty of the 
individual. 

Society, the people in the whole, in the mass, can- 
not preserve or protect Liberty if it injures or destroys 
the individual, if it degrades or debases the individual, 
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if it by force or laws either countenances or creates 
conditions which crush, injure or retard his develop- 
ment of the moral, spiritual or human. Liberty is 
paramount to any form of government—when the Lib- 
erty of the individual is injured to that extent even 
government has transcended its rights. 

Liberty 

The problem constantly before us is to harmonize 
the rights of the individual and the rights of govern- 
ment—to find the limits of the powers to be exercised 
by the individual and by government—so that Liberty 
shall always exist. Under our Constitution it is pro- 
vided: “This Constitution, and the Laws of the United 
States which shall be made in pursuance thereof; and 
all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the Supreme 
Law of the Land.” And, it is further provided the 
rein: “All executive and judicial officers, both of the 
United States and of the several States, shall be bound 
by oath or affirmation to support this Constitution.” 
There is a way provided therein whereby to alter, or 
change, or modify the Constitution as it is. Until such 
time, it is “The supreme law of the land.” 

If the rights and liberties of the individual are 
injured even by our Constitution such individual may 
seek by lawful means and ways to secure his rights 
and liberties. What are rights and liberties must, how- 
ever, be determined by those who are in authority and 
in power as long as they remain in power and authori- 
ty. We are all mere humans—we are sometimes right 
and sometimes wrong. What we believe today is Lib- 
erty, the same thing tomorrow we find, or at least we 
believe, is not Liberty. Search as we may we will find 
that man has never been able to accurately define Lib- 
erty. It is a word which has a thousand different 
meanings. Liberty and Freedom are first cousins— 
both are without accurate and permanent definition. 

The Preamble to the Constitution, however, pro- 
vides that among the objects and purposes of the Con- 
stitution it is to, “Secure the Blessings of Liberty to 
ourselves and our Posterity.”. The Supreme Court has 
repeatedly said as to Liberty: “The liberty secured by 
the Constitution of the United States to every person 
within its jurisdiction does not import an absolute 
right in each person to be, at all times and in all cir- 
cumstances, wholly freed from restraints. There are 
manifcld restraints to which every person is neces- 
sarily subject for the common good. On any other 
basis organized society could not exist with safety to 
its members. Real liberty for all could not exist un- 
der the operation of a principle which recognizes the 
right of each individual person to use his own, whether 
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in respect of his person or his property, regardless of 
the injury that may be dene to others—persons and 
property are subjected to all kinds of restraint and 
burden in order to secure the general comfort, health 
and prosperity of the State—the safety, health, peace, 
good order, and morals of the community—the rights 
of the individual in respect of his liberty may at times. 
under the pressure of great dangers, be subjected to 
such restraints, to be enforced by reasonable regula- 
tions, as the safety of the general public may demand.” 
Jacobson v. Massachusetts, 197 U.S. 11. 

When, wherefore, government, by and through its 
duly constituted authorities and representatives, de- 
clares that the individual citizen cannot do an act 
which may reasonably cause injury to others, which 
injures the general comfort or prosperity of a State, 
’ or unreasonably may injure the safety, good order, 
even morals of the community, then no individual has 
a “Right” or “Liberty.” Liberty is never a license to 
co what gives me, individually, either a pleasure or 
satisfaction, although I individually may not injure 
any other person. When my individual act is partici- 
pated in by a large number of individuals and the ag- 
gregate participation injures the general comfort, 
safety, prosperity, good order, even morals of the com- 
munity, then government neither deprives me of nor 
destroys my liberty if it prohibits such acts. 

We must learn more of liberty and what it con- 
sists of before we cry out against government, its laws 
and about our “sacred rights”, our “personal liberty”, 
etc. 


Society 


So we see that our Constitution, in its purpose and 
its construction, is but a safeguard of our true liberty 
fcr Society, not alone for an individual, or a consider- 
able number of individuals, nor even small or large 
groups of individuals, either rich or poor, corporate or 
other organizations, sects, denominations, or other 
forms of group power or associations. 

Former President Woodrow Wilson in his work 
on “The State” said: 


for mutual aid. Mutual aid to what? To self develop- 
ment. The hope of society lies in infinite individual 
variety, in the freest possible play of individual forces; 
only in that can be found that wealth of resource 
which constitutes civilization with all its appliance for 
satisfying human wants and mitigating human suffer- 
ing with all of its incitements to thought and spurs of 
action. The individual must be assured the best 
means, the fullest opportunities, for complete self-de- 
velopment, but the most indispensable condition for 
self development which government alone can supply.” 

Herbert Spencer, quoting Blackstone, said: “Ev- 
ery man has the right to do whatever he wills, pro- 


“Society is an organic association of individuals 
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vided that in the doing thereof he infringes not the 
equal right of any other man.” 

Justice Armstead Brown, of the Supreme Court 
of Florida, recently said: 

“There are many valuable institutions which go 
to the making of our wonderful civilization, which, in 
spite of all its faults, is the best that the world has 
ever seen. Among such we might mention the family, 
the church, our educational institutions and public li- 
braries, the various fraternal orders and associations 
for benevolent purposes, the co-operative organizations 
of farmers and of capital labor, our free and enlight- 
ened press, our great systems of transportation and 
public highways, our various civic organizations, in- 
cluding our Bar Association and the like; but as our 
government is the paramount organ of society that 
binds us all together, and to which all individuals and 
associations of individuals owe patriotic and enthusi- 
astic allegiance, constituting as it does the one great 
cohesive and co-ordinating force which makes possible 
the continued existence of all these various agencies, 
promoting that splendid harmony of variety which is 
as music of the spheres, it should be recognized as the 
most important of all human agencies for our progress 
and happiness—the central sun of our social system.” 

“But we must not neglect the human equation—the 
individual citizen. It has been said that: Materialism 
coarsens, petrifies everything, makes everything vul- 
gar. To crush what is spiritual, moral, human, to be- 
come mere wheels of the great social machine, instead 
of perfect individuals, is to make society and not con- 
science the center of life; to enslave the soul of things 
—this is the dominant drift of our epoch.” 

“In closing,” said Justice Brown, ‘permit me to 
say that under the fundamental principles of our won- 
derful American system of government, as expressed 
in our national and state constitutions, we can work 
out of these problems without forsaking a single one 
of such fundamental principles, and that in so doing 
we will find that in the ultimate there is in reality no 
conflict between liberty and authority, individualism 
and government. Let us give to society and to the 
State their just dues, but let us also maintain the just 
rights of the individual.” 

Individual Responsibility 

Let us fully realize that each of us has a solemn 
responsibility and obligation to do our own part. “Our 
government is one of laws through men, and most of 
cur problems in the administration of the criminal 
laws could be solved by the selection of competent men, 
free from the corrupting influences of fear and favor.” 
As individuals we are responsible for our executive, 
legislative and judicial officers, and we give the power 
to others to select, or appoint, the administration of 
government. We all have influence, but we fail to 
exert it, or to take an interest in our affairs of gov- 
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ernment. We shun jury duty. We shun public office. 
We do not seek out competent, fearless, free, courage- 
ous and honest men of conviction and principles as our 
representatives in government. We do not give to of- 
ficers who are doing their duty our whole-hearted sup- 
pert, nor do we scorn and resent with words or action 
those corrupt and lawless acts of public officers and 
representatives which call for just rebuke and con- 
demnation—we smile and go our own way. Public 
sentiment should be aroused; each of us helps to create 
public sentiment, either by action or inaction. 

Let the people awake. Let them arouse out of 
their slumbers! May each citizen do his full duty! 
May God give us new birth of the nation—a nation 
whose men will rise up and accept the challenge of 
American citizenship, with all its individual responsi- 
bilities and obligations. Thus may we enjoy our liber- 
ties and freedom, as Americans, until time shall be no 
more among the nations of this world. 

Christian Citizenship 

The outstanding need of America today, and at 
all times, is for individual men, as private citizens and 
as public officials, under both our Federal and State 
Constitutions, to not think, but actively live, and ex- 
press by thought, word and deed, such a life and char- 
acter, as Christian citizens, of both Protestant and 
Catholic faiths, as that future generations may recall 
such testimonies, as to individuals and officials, in 
such words as these: 

“The young men saw me, and hid themselves; 
and the aged arose and stood up. 

“The princes refrained talking, and laid their 
hand upon their mouth. 

“When the ear heard me, then it blessed me, 
and when the eye saw me, it gave witness to me, 

“Because I delivered the poor that cried, the 
fatherless and him that had none to help him. 

“The blessing of him that was ready to per- 
ish came upon me, and I caused the widow’s heart 
to sing for joy. 

“IT put on righteousness and it clothed me. 

My judgment was a robe and a diadem. I was 

eyes to the blind, and feet was I to the lame. 

“TI was father to the poor, and the cause which 

I knew not, I searched out. 

“And I brake the jaws of the wicked, and 
plucked the spoil out of his teeth.” 

Righteousness exalteth a nation—it alone will 
preserve Constitutions, people and individuals. 

Give to the people such a citizenship, such legisla- 
tive, executive and judicial public officers and servants 
of the people, who hold office not to be ministered unto, 
but to minister unto others, and I care little who makes 
the rest of our Constitution, as the tree grows, or what 
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party administers it. Ours will then be a free gov- 

ernment, I know. Let us repose, secure, under the 

shade of a learned, impartial, trusted citizenship and 

officers of government, and we shall need no more. 
Our Future 

What we are today and tomorrow, (being looked 
up to by a generation of younger men and women, by 
our own boys and girls, who are saying in their hearts, 
if not audibly, what Emerson once said: “Your actions 
speak so loudly I cannot hear your words.”) is what 
our future America will be, to a large extent. 

We are at the cross-roads of life today. We can- 
not turn back if we would make progress. Liberty is 
a growth. It depends upon government, but it also de- 
pends upon high morals and a spiritual life which will 
give us a freedom, a leisure, and pleasures which will 
injure none, certainly not a coming generation. With 
our rights are responsibilities. We are indebted to 
others who went before and helped us—we owe it to 
those who follow us to see that they are not injured or 
debased with those harmful things which were done 
away with. 

Enforcement of Laws 

There is no need for laws nor Constitutions to be 
enacted, nor to be rightly interpreted, if, when such 
has been done, we elect to office men who will not exe- 
cute, and administer and enforce such laws. The fault 
is in the kind of men we elect to enforce our Constitu- 
tion and laws. If the Constitution is a scrap of paper, 
then the statute laws are but little more than a blot of 
ink, when executive officers do what they individually 
and personally think should or should not be done. 

The Constitution is an established system of gov- 
ernment. Its interpretation, its enforcement, its en- 
actments must have regard to the wishes of the people, 
and it must be obeyed and respected as long as it is 
law, and until duly repealed, altered or modified. No 
nation nor state can long exist without respect and 
cbedience to law. Anarchy and despotism follow swift 
upon the heels of disrespect and violation of constitu- 
tions and laws. Thereby nations perish. It is not im- 
possible for us to likewise decay or be destroyed. 


“God give us men; a time like this demands, 

Strong minds, great hearts, true faith and willing 
hands; 

Men whom the lust of office does not kill; 

Men whom the spoils of office cannot buy ; 

Men who possess opinions and will; 

Men who have honor, men who will not lie; 

Men who can stand before a demagogue, 

And damn his treacherous flatteries without winking, 

Tall men, sun-crowned, who live above the fog, 

In public duty and in private thinking.” 
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ST. PETERSBURG BAR ASSOCIATION RECOMMENDS CHANGE IN PRESENT LAW 
REGARDING ADMISSION TO FLORIDA BAR 


The St. Petersburg Bar Association has taken the lead in suggesting needed changes in our 
present law dealing with the examination and admission cf applicants to practice law in the State 


of Florida. 


We publish below the report of the Legislative Committee of the St. Petersburg Bar 


Association together with the proposed amendments of sections 4179 to 4200 of the Compiled Gen- 
eral Laws of Florida, 1927, pertaining to the admission to practice law in the State of Florida. 
It is to be hoped that these amendments will be given serious consideration by our next Legisla- 


ture. 


St. Petersburg, Florida, 
September 6th, 1932. 
Honorable William B. Tippets, President, St. Peters- 
burg Bar Association, and to the Members of the 

St. Petersburg Bar Association: | 

As Chairman of the Legislative Committee of the 
St. Petersburg Bar Association, I have the honor to 
report as to the acts and doings of said Legislative 
Committee since its appointment by the worthy Presi- 
dent of our Association. 

Our first meeting was held on August 19, 1932, 
there being present: Senator James Sikes, E. C. Wat- 
son, Lewis Wray and James Booth, Judge Grazier be- 
ing absent on account of sickness. At this meeting 
there was considered by the said Committee changes 
in the Compiled General Laws of Florida, 1927, Sec- 
tions 4179 to 4200, pertaining to the admission to prac- 
tice law in the State of Florida. There is attached to 
this report the sections of the present law as amended 
by the Committee. The principal changes are as fol- 
lows: 

(Ist) That the entire subject of examination and 
admission of applicants to practice law in the State of 
Florida is given over entirely to the State Board of 
Law Examiners. Under the old law the Supreme Court 
and that State Board of Bar Examiners divided the 
control of this subject. 

(2nd) Under the amended law it is provided that 
every applicant must have resided in the State of Flor- 
ida for one year previous to graduation from law school 
or any chartered university of the State, and also that 
such applicant desiring to take the examination to 
practice law shall have been a resident of the State of 
Florida for one year previous to making such applica- 
tion to be examined. Under this provision the appli- 
cant then shows his good intention of becoming a bona 
fide resident of the State of Florida, and it provides 
for a sufficient residence allowing a very efficient in- 
vestigation of the applicant’s character and reputation. 

(3rd) The amendments further provide that there 
will only be one annual examination for admission to 
practice law in the State of Florida. 

(4th) The amendments further provide that all 
applicants for admission to practice law shall, before 
being allowed to take the examination, convince the 
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Board by proper evidence that they have graduated 
from some accredited high school, or they shall be ex- 
amined by the State Board of Law Examiners in the 
usual course of study provided for the twelve grades 
in the public school system of Florida, or its equivalent 
in any other schools, and the State Board of Law Ex- 
aminers shall have the right to appoint a special Board 
of Examiners for the purpose of examination of all ap- 
plicants who must be examined in the usual course of 
study provided for the twelve grades in the public 
school system of Florida, or its equivalent in any other 
schools, and that such special examination board shall 
be selected from the faculties of the public schools of 
the State cf Florida. 

(5th) The amendments further provide that all 
applications for admission by examination to practice 
shall be filed with the Secretary of the Board at least 
six months previous to the examination. This gives 
the investigator, provided for under the amendments, 
an opportunity to make a thorough investigation of the 
applicant who has been a resident of the State of Flor- 
ida for at least one year previous to his making applica- 
tion to be examined. 

(6th) The amendments further provide that the 
examination of such applicants shall continue over a 
pericd of five days, the first three days of such exam- 
ination period there shall be provided written examina- 
tion questions upon all subjects provided in the course 
of study as provided by the Board of Bar Examiners, 
and to provide for not less than ten questions on each 


subject; that last two days of the examination shall 


be provided for examination in research work and 
methods of actual court practice and procedure. Under 
the old rule there was a one-day examination lasting 
six hours, with only forty questions set forth covering 
all the subjects of law and which included the statutes 
and rules of court. This only allowed about one ques- 
tion to a subject. 

(7th) The amendments further provide that the 
State Board of Law Examiners shall appoint an in- 
vestigator whose duties shall be to investigate the 
qualifications of each applicant as to moral fitness and 
character, such investigator to be unknown to all ex- 
cept the Board. Such investigator shall make a writ- 
ten report to the State Board of Law Examiners at 
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least fifteen days before each examination as to the 
moral fitness and character of each applicant. Under 
the present system mere affidavits are filed as to the 
character and moral fitness of the applicant. 

The above are the ¢ardinal changes in the general 
law. Under the present law there are absolutely no 
educational qualifications cr provisions for the investi- 
gation of the character and moral fitness of an appli- 
cant. Further, there are no qualifications as to resi- 
dence, and an applicant can come from outside the 
State, make application, file his affidavits as to his 
moral character and fitness, take the examination and, 
if he passes, may immediately begin the practice of 
law in the State of Florida. 

The President of the State Bar Association of 
Florida, Mr. T. M. Shackleford, Jr., stated in a letter 
dated August 29, 1932, as follows: 

“The Chairman of the Florida State Bar As- 
sociation Committee on Legal Education and Ad- 
mission to the Bar is Honorable Claude Pepper of 
Tallahassee. I have both talked and written to 
Mr. Pepper about the necessity of doing some- 
thing to raise the standards of the requirements 
for admission to the Florida Bar, and especially 
tne educational requirements. 

I am glad to know that you and the St. Peters- 
burg Bar Association are also interested and are 
really doing something with regard to it. 

To me it seems of the utmost importance not 
only to the Bar, but to the public as a whole.” 

In this statement the President of our State Bar As- 
sociation has struck the keynote of cur effort to 
change the present law. Not only should the members 
of the Bar be interested to raise these standards but 
the public in general is also affected. 

In the American Bar Association Journal of Sep- 
tember, 1932, there is set forth in one of the editorials 
the following statement: 

“The Supreme Court of Arizona, by rule ef- 
fective July 1, 1932, requires all candidates for ad- 
mission to the bar to have a high school educa- 
tion or its equivalent before beginning the study 
of law. A three-year period of legal training is 
also mage a requirement of students commencing 
the study of law after September, 1932, and law 
school study will only be recognized in schools 
which are approved by the Board of Bar Exam- 
iners. Arizona thus becomes the third state with- 
in the last year to graduate from the class of 
those having no educational qualifications for ad- 
mission to the bar to the group requiring a high 
school education as a minimum.” 

Let us hope that Florida will follow in the footsteps of 
Arizona. 

The Legislative Committee hereby endorses the 

amendments to the present law and requests the St. 
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Petersburg Bar Association to study these amend- 
ments as submitted and at an early date to either ac- 
cept or reject these amendments or make such neces- 
sary changes as are required. 
Very respectfully submitted, 
(Signed) JAMES SIKES, 

LEWIS WRAY, 

E. C. WATSON, 

ALLEN C. GRAZIER, 

JAMES BOOTH, 

Chairman. 


COMPILED GENERAL LAWS OF FLORIDA, 1927 
(Vol. 2, pp. 1492-1498) 

4179. Who deemed practicing attorneys.—All per- 
sons heretofore admitted to practice law in the Su- 
preme Court or any circuit court of this State, accord- 
ing to the provisions of law or the rules of court exist- 
ing at the time of such admission, and all persons here- 
after admitted to practice under the provisions of this 
law or any subsequent law of the State, shall be 
deemed to be practicing attorneys of this State. (Ch. 
10175, Acts 1925, Art. 1). 

4180. Course of Study.—Before any person, other 
than those already entitled to practice under the pro- 
visions of the preceding section, shall be authorized to 
practice law as an attorney, counsellor, solicitor, or ad- 
vocate in this State, he or she shall first obtain a cer- 
tificate of authority from the State Board of Law Ex- 
aminers as hereinafter provided. The State Board of 
Law Examiners shall by rule or order prescribe the list 
cf subjects to be studied by law applicants for admis- 
sion to practice, upon which course of study all exam- 
inations shall be based or conducted. 

4181. Graduates of law schools—Any graduate 
of a law school chartered by and conducted within this 
State, or the law department of any chartered universi- 
ty of this State maintaining the course of study ap- 
proved of by the State Board of Law Examiners, shall 
be entitled to a certificate from said Board entitling 
him or her to practice, without further examination 
as to legal attainments: Provided, such applicant shall 
produce to such Board his or her diploma from such 
law school or university with satisfactory evidence of 
good moral character, as hereinafter provided, and 


that he or she is over the age of twenty-one years, * 


and that he or she shall have resided in the State of 
Florida for one year previous to graduation from said 
law school or law department of any chartered uni- 
versity of this State, as above provided. Attorneys at 
law in good standing of other States may appear in 
particular cases in the courts of this State, when under 
the rules of comity of such States, attorneys from 
Florida are similarly permitted to appear; but attor- 
neys of other States shall not do a local or general 
practice in this State without obtaining a certificate 
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upon examination as required of applicants of this 
State. 
4182. State Board of Law Examiners.—There is 
hereby created a State Board of Law Examiners of 
five members to be appointed by the Governor, one 
from each Congressional district, and one from the 
State at large who shall also be chairman of the board. 
The appointees shall be attorneys of distinction in the 
law for their learning and character, and shall have 
had at least ten years’ experience in the actual prac- 
tice of law in this State. The appointments shall be 
effective on and from ________._________________. , for terms as 
fcllows: two for one year, two for two years, and one 
for three years, according to designation by the Gov- 
ernor. The appointee from the State at large shall be 
one of those first appointed for three years. As these 
terms expire all appointments thereafter shall be made 
for three years. Appointments to fill vacancies shall 
be made for the unexpired term. 
4183. Organization of board.—The members of 
the board shall elect one of their number as chairman 
pro tempore to preside at any meeting or perform any 
duty of the chairman, in the absence or disability of 
the chairman. The board shall appoint a secretary 
_ (who need not be a member of the board) and pre- 
‘scribe his or her duties. The secretary shall hold of- 
fice during the pleasure of the board. The board may 
appoint standing or special committees with authority 
to investigate any matter, take testimony therein and 
report same to the board, to act in ministerial matters 
during the recess of the board, and to perform. any 
duty not herein required to be done or performed by 
the board. A majority of the members of the board 
shall constitute a quorum to transact business, but a 
less number may adjourn from day to day, or to a day 
certain until a quorum is had. The board shall adopt 
an official seal, and may alter or change same if oc- 
casion requires. It shall be affixed to certificates of 
Sa admission to practice, and to all official orders of the 
- | Board, and to papers executed by the chairman of the 
Oe board, or the secretary. Whenever the term “board” 
is hereinafter used it shall be deemed to mean the 
State Board of Law Examiners, and whenever the term 
“secretary” is used, it shall be deemed to mean the 
secretary of the said board. 

4184. Meetings of board.—Regular meetings of 
the board for examination of applicants shall be held 
on the third Monday in June in each year at the Capi- 
tol in Tallahassee in the Supreme Court room, or such 
other place as the Clerk of the Supreme Court may 
designate in the event this room is not available. Spe- 
cial meetings for special purposes may be called by the 
Chairman of the Board or upon written request of 
three members of the board, in either of which cases 
the secretary of the board shall give notice to every 
member of the board at least five days before the 
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time fixed for the meeting, and state in the notice the 
purpose of such meeting. 

4185. Applications.—All applicants for admission 
to practice law shall, before being allowed to take the 
examination, as hereinafter provided, convince the 
board by proper evidence that they have graduated 
from some accredited high school, or they shall be ex- 
amined by the said State Board of Law Examiners in 
the usual course of studies provided for the twelve 
grades in the public school system of Florida, or its 
equivalent in any other schools. The State Board of 
Law Examiners shall have the right to appoint a spe- 
cial board of examiners for the purpose of examina- 
tion of all applicants who must be examined in the 
usual course of studies provided for the twelve grades 
in the public school system of Florida, or its equiv- 
alent in any other schools. Such special examination 
board shall be selected from the faculties of the pub- 
lic schools of the State of Florida. Such board shall 
not receive any compensation except traveling ex- 
penses to and from said examinations, which examina- 
tions shall be held in the City of Tallahassee at such 
time and place or places as designated by the State 
Board of Law Examiners. Atl applications for admis- 
sion by examination to practice shall be filed with the 
secretary of the board at least six months previous to 
the examination. All applicants for admission to prac- 
tice shall have been a resident of Florida for one year 
previous to making such application. All applications 
shall be considered and acted upon by the board at 
least ten days previous to the annual examination. 
The board, having investigated and satisfied them- 
selves of the moral character and standings of the ap- 
plicants, as hereinafter set forth, shall determine their 
further qualifications by a thorough examination of 
them as to their legal knowledge or attainments upon 
the course of study approved by the Board of Exam- 
iners. The examination shall continue over a period 
of five days; the first three days of such examination 
period there shall be provided written examination 
questions upon all subjects provided in the course of 


_ study above set forth and to provide for not less than 


ten questions on each subject; the last two days of the 
examination period there shall be provided for exam- 
ination in research work and methods of actual court 
practice and procedure. Every applicant qualified un- 
der the law, as above set forth, and found to possess 
the requisite legal learning and knowledge, moral fit- 
ness and character, and who is over the age of twenty- 
one years, shall receive from the Board of Law Ex- 
aminers a certificate under the hand of the chairman, » 
attested by the Secretary, with the seal of the board 
affixed thereto, admitting him or her to practice law 
in all the courts of the State of Florida. The board 
shall prescribe the form of application and prepare the 
questions for the examination, and fix the form of 
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certificate of admission, and make all rules and forms 
necessary or convenient for the administration of this 
law. 

4192. Secretary of board.—All fees paid by the 
applicants for admission shall be received and ac- 
counted for by the secretary cf the board. They shall 
be used to defray the administration expenses, which 
shall be limited to the actual traveling expenses of 
members of the board in attending official meetings, 
and the salary of the secretary which is hereby fixed 
at one thousand two hundred dollars per annum, and 
any traveling expenses of the secretary or special 
board of examiners on official business, and incidental 
expenses of administration, including extra clerical 
help to the secretary when needed, also including the 
taking of testimony and procuring the attendance of 
witnesses before the board or its committee. All bills 
shall be audited and approved by the board, or by a 
committee of the board appointed for the purpose. 
Should the receipts from admission fees exceed the ex- 
penses aforesaid, the balance or overplus shall be paid 
into the State treasury. Should the receipts be insuf- 
ficient to cover said expenses, such deficiency shall be 
paid by the State treasury out of any funds not other- 
wise appropriated, upon the warrant of the Comptrol- 
ler, same having first been approved of and certified 
to by the chairman of said board. Clerk of the Su- 
preme Court may be secretary of said board. 

4192-a. The State Board of Law Examiners shall 
appoint an investigator whose duties shall be to in- 
vestigate the qualifications of each applicant as to 
moral fitness and character, such investigator to be 
unknown to all except the board. The investigator 
shall make a written report to said State Board of Law 
Examiners at least fifteen days before each examina- 
tion, as to the moral fitness and character of each ap- 
plicant. The salary of such investigator shall be twen- 
ty-four hundred dollars a year, together with all trav- 
eling expenses, which said salary and traveling ex- 
penses shall be paid by the State Board of Law Ex- 
aminers out of the funds received from fees paid by 
applicants, as hereinafter provided, unless such funds 
are insufficient to cover such expenses, in which event 
such deficiency shall be paid by the State Treasury 
out of any funds not otherwise appropriated, upon thé 
warrant of the Comptroller, the same having first been 
approved of and certified to by the chairman of said 
board. 

4193. Professional rules—The board may pre- 
scribe rules of professional conduct and ethics for the 
governance of attorneys in their practice, but not the 


matter of attorney’s fees or terms of employment be- 
tween attorney and client when free from fraud or de- 
ceit, and shall have jurisdiction to hear and determine 
complaints for violation of such rules, or for any other 
conduct amounting to fraud, immorality, or sharp 
practice, in the profession. The board may prescribe 
forms for complaints, and make rules of procedure in 
the filing and hearing of same, including notice to the 
attorney complained of and an opportunity for him to 
be heard, and for the procuring of witnesses and tak- 
ing of testimony in such proceedings. 

4194. Investigations.—Should said board investi- 
gate the misconduct of any attorney at law of this 
State for the commission of fraud, deceit, immorality 
or sharp practice in the profession, or any unethical 
practices, and after investigation deem the same suf- 
ficient to justify investigation by the court, then it 
shall be the duty of said board to report all testimony 
and evidence, and every step taken in the procedure, 
in writing, to the State’s attorney within the circuit 
having jurisdiction thereof, and it shall be the duty of 
the State’s attorney to file proper disbarment proceed- 
ings in the circuit court, according to the existing 
Statutes and rules regulating disbarment proceedings. 

4196. Officers not allowed to practice.—No sher- 
iff, or clerk of any court, or deputy of either, shall 
practice in this State, nor shall any person not of good 
moral character, or who has been convicted of an in- 
famous crime be entitled to practice. But no person 
shall be denied the right to practice on account of sex, 
race, or color. And any person, whether an attorney or 
not, or whether within the exceptions mentioned above 
or not, may conduct his own cause in any court of this 
State, or before any public board, committee, or of- 
ficer, subject to the lawful rules and discipline of such 
court, board, committee or officer. 

4199. Board to recommend legislation. — The 
board created by this law shall recommend to the Gov- 
ernor from time to time such legislation, by amend- 
ment or otherwise, as may tend to elevate and stabilize 
the practice of law and administration of justice in 
this State. Such recommendations shall be laid before 
the Legislature by the Governor at its session, in a 
general or special message, with request that due con- 
sideration thereof be given. 

4200. Construction of law.—This law shall be 
deemed and construed as remedial legislation, and de- 
signed to facilitate the administration of justice in the 
courts of this State, and in the light of that intent 
and purpose is to be construed liberally. 
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LAW OR JUSTICE? 


The Quasi Contractural Liability of Municipal Corporations. 
By SHOPIRO S. WEISS of the University of Florida 
(Published by Permission of the Legal Research Department, University of Florida.) 


To the practicing attorney, as well as to the stu- 
dent, the law often appears anomolous, paradoxical 
and contradictory. The struggle to learn the law with- 
cut a knowledge of the causes of these apparent 
anomolies is as difficult as attempting to learn the 
why of life and the where of the infinite without the 
philosophy and teachings of the greatest thinkers. 
Every branch of the law has its diverse principles and 
its paradoxes; and none more so than the law of quasi 
contracts, especially when applied to municipal cor- 
porations. The field of quasi contracts is comparative- 
ly new and as yet not well thought out. The theory 
has not been applied to municipal corporations accord- 
ing to any hard and fast rules or uniform principles. 

The lawyer should not become discouraged in pre- 
paring a case of this nature because of the rapidly 
changing views of various jurisdictions. Picard, a 
modern Belgian writer, states: “It is an error to be- 
lieve that there is an absolutely fixed law, either for a 
particular period, or for some ideal future ... Law has 
never succeeded in keeping intact and changeless.” 
The law in this field will continue to change, according 
to the opinions of various judges, until out of the mass 
of diverse decisions a theory is evolved which may be 
applied, equally in principle, to all litigation therein. 

The courts are still groping to find the best ex- 
planation of the law of this subject and these explana- 
tions change with the opinions of the courts as to what 
is right and justice. As Blackstone says in his Com- 
mentaries, “Subsequent judges do not pretend to make 
a new law, but to vindicate the old one from misrepre- 
sentation. For if it be found that the former decision 
is manifestly absurd or unjust, it is declared, not that 
such a sentence was bad law, but that it was not law; 
that is, that it is not the established custom of the 
realm, as has been erroneously determined.” 

In molding a working theory of the law of the 
quasi contractual liability of municipal corporations 
several old and well established principles of the law 
must be accounted for, in accordance with which nu- 
merous cases have been decided contrary to the views 
of the writer. It necessitates therefore taking the 
same stand as Sir Michael Foster, who said, “Upon 
the whole my opinion is that all general rules touch- 
ing the administration of justice must be so under- 
stood as to be made consistent with the fundamental 
principles of justice; and consequently all cases where 
a strict adherence would clash with these fundamental 
principles are to be considered as so many exceptions 


to it.” In order also to give an impartial result of the 
numerous decisions it will be necessary to cite excep- 
tions having, apparently, as much, if not more, weight 
than the general principle which I shall endeavor to 
establish herein. 

The cases, except in rare instances, have not been 
decided on fixed principles and established law; the 
courts have taken into consideration the facts and cir- 
cumstances of each individual case. This accounts for 
the deviation from precedent and for numerous re- 
versals of position in regard to certain principles be- 
ing made applicable to varied circumstances which 
might properly be decided along the same lines of 
right and justice. “The judges are no more infallible 
in their interpretation of the standards of justice and 
right in their community, than the people are. But 
there must be some paramount authority of interpreta- 
tion, and the people have vested the power in the 
judges. If the judges err in any of their interpreta- 
tions, their erroneous decisions may be modified, over- 
ruled or reversed.” (Johnston: Modern Conceptions of 
Law.) 

Early in the litigation of the subject it was urged 
that a municipality could not be held liable upon an 
implied contract. It has been definitely settled by all 
authority and it is a well established fact that a mu- 
nicipal corporation, or quasi corporation such as a 
county, may be held liable by implication. Dillon, in 
his work on municipal corporations, says:(1) “Corpora- 
tions may be bound by implied contracts within the 
scope of their power, to be induced by inference from 
authorized corporate acts, without either a note or 
deed in writing. The doctrine is applicable equally to 
public and private corporations, but in applying it, 
however, care must be taken not to violate other prin- 
ciples of law.” In a leading Federal case(2) the court 
said: “The obligation to do justice rests upon all per- 
sons natural or artificial, and, if a county obtains 
money or property of others without authority, the 
law, independent of statute, will compel restitution or 
compensation.” This doctrine has been repudiated in 
the states of Oklahoma(3) and Ohic.. In the State of 
Ohio the courts are precluded from adopting the prin- 
ciple by the Act of 1874(4) which provided that a mu- 
nicipal corporation could not be sued on the common 
counts and in order to maintain an action ex contractu 
against such a corporation the suit must be brought 
upon a valid, legal contract. All other states however 
follow the doctrine in one form or another. 
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The basic principle of quasi contracts is that no 
man shall enrich himself at the expense of another. 
Generally, there is no reason why this principle should 
not be applied in cases where a group of individuals, 
in the form of a municipal corporation, will tend to 
benefit at another’s expense. In some situations its 
application would conflict with sound public policy. 
Certain limitations are placed upon the power of mu- 
nicipalities to act, mainly for the protection of the tax- 
payers. It is reasonable that a municipal corporation 
will need but a limited number of powers properly to 
conduct its affairs and it should not be permitted to 
exceed these limits. This is to protect the taxpayers 
from unreasonable burdens imposed by acts of officials 
in which acts the people have no interest, and right- 
fully should have none. 

Where a municipal corporation voluntarily re- 
ceives or accepts benefits, whether they be property, 
services or money, or where it knowingly acquires 
money or property by mistake, which benefits tend to 
lighten the burden of the taxpayers, the corporation 
should be obliged to make restitution. Even though 
the corporation has not the power to act in regard to 
a particular situation, but by its act it receives money 
which may be, and is, applied to legitimate corporate 
purposes, the corporation should make restitution 
therefor. (5) 

A differentiation must be made between an ir- 
regular exercise of a power and the total lack of power 
of a municipal corporation. There is a broad distinc- 
tion between the two which must be understood in ap- 
plying the doctrines of quasi contracts to municipal 
corporations. When the city contracts in a prohibited 
manner, it is held to be an irregular exercise of power 
if the result is that it receives property or performs 
an act, which it could have received or performed in 
a proper manner. A city cannot and should not be held 
liable impliedly where it had not the power to contract 
expressly,(6) except where it receives money under 
the ultra vires act,(7) which money is expended for 
legitimate corporate purposes. 

The courts denying recovery where there has been 
an irregularity in the mode of contracting base their 
decisions on the principle that every man is presumed 
to know the law and should act in accordance with it.* 
Woodward, in his work on Quasi Contracts, does not 
favor this principle in its entirety as applied to civil 
actions. The maxim that ignorance of the law is no 
excuse originated in the criminal law. This principle 
may rightfully be applied to questions of the Common 
Law, because the Common Law originates from the 
customs of the people. “Custom is the one thing that 
all may safely be presumed to know. It is—what is 
more and better than known—felt. There is no in- 
justice therefore in a rule which subjects men to the 
obligation of existing custom.” (Carter; Law; Its Orig- 


in, Growth and Function, p. 191). But charter re- 
strictions do not originate from custom; they are 
made by the legislators, and it is unjust to charge men 
with knowledge of each and every act of a legislature. 
“The notion that the legislator is all-powerful is an 
error; the truth is that the laws of a people are bound 
to be a reflection of its psychology.” (Picard) “The 
law should be adjusted to the customs and manners of 
the people, and the people should not be required to 
adjust their manners and customs to the laws.” (John- 
ston; Modern Conceptions of Law, p. 61). Where cer- 
tain restrictions are placed upon municipal corpora- 
tions by the constitution of a state these restrictions 
should be adhered to because the constitution is the 
voice of the people and all are presumed to know its 
terms. 

The reason for the restrictions upon the manner 
in which a corporation may act is to avoid the evils 
which are naturally bound to be present in the admin- 
istration of its affairs; but the courts err in giving an 
adverse decision when there is good faith on the part 
of the contracting parties, merely because of an ir- 
regularity. If the evil to be avoided will not be pres- 
ent under a judgment of the court, the court should 
not let the stern dictates of the law interfere with the 
administration of justice. 

If the city has power to contract for a specific 
purpose and the parties with whom it contracts act in 
good faith, but due to an oversight no written con- 
tract is made, there should be a recovery against the 
city for the benefits conferred.(8) Most authorities 
agree upon this point, but a few adhere to the sterner 
rule of demanding performance of all the conditions 
precedent to making a valid contract. (9) 

If the liability or indebtedness to be incurred by 
the city is limited in amount by the charter of the cor- 
poration or by the constitution of the state(10) all re- 
covery should not be barred. If the city obligates it- 
self for more than it could be legally bound to pay, it 
should not escape liability for that amount which it 
could have been forced to pay. The maximum is set 
so as to insure freedom from excess burdens on the 
taxpayers. The courts can avoid this evil by permit- 
ting a recovery of the benefits up to the maximum 
liability fixed by law. 

Most municipal charters require that all work to 
be done in the form of public improvements should be 
let only to the lowest responsible bidder. If this con- 
dition is not performed a number of jurisdictions will 
not permit recovery.(12) The better view, and the 
more logical, is that where the parties acted in good 
faith there may be a recovery of the reasonable value 
of the work performed.(13) This is no more, and 
probably less, than the city would pay for the work 
under bids. The restriction is a good one to prevent 
maladministration by the officials of the city but it is 
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highly improbable that fraud will be perpetrated on 
the courts and the contracting parties will receive no 
more than in equity and justice they should receive. 
When the city, by its charter, is obligated to pass 
an ordinance for the granting of certain types of con- 
tracts and it fails to do so the contractor should not be 
the loser because of the negligence of the city coun- 
cil,(14) when they are fully cognizant of the perform- 
ance of the work. They are as conscious of the fact 
of performance as they would be in passing an or- 
dinance, and the failure to do so is merely an irregu- 
larity in procedure and is not a defect in the subject 
matter of the contract. | 
If benefits are bestowed upon a municipality 
through the order of an authorized agent but under 
no specific contract made with the council, the mere 
fact that the city has received something in the shape 
’ of a benefit should not make it liable. If what it re- 
ceived was necessary to the conduct of its affairs and 
the council would, of necessity, have been forced to 
make the contract, and the parties acted in good faith, 
then the city should be compelled to compensate for 
those benefits. (15) 
As a rule, trustees or members of the council of 
a municipal corporation are forbidden to contract with 
or have any interest in a contract with the city. This 
is a fair restriction based upon public policy, as the 
trustee is in a fiduciary relationship with the city, and 
should not be permitted to profit at the expense of the 
taxpayers. The purpose of the action in quasi con- 
tracts is to have justice done to the contracting parties 
without robbing the taxpayers of the protection of the 
restrictions. If the contract is made directly with the 
trustee upon a matter in which he alone is interested 
it would be against public policy to permit him to col- 
lect;(16) but if he is an official or stockholder of a 
corporation doing business with the city, the corpora- 
tion should not be precluded from recovering on the 
common counts because of this relationship. (17) 
The Supreme Court of Indiana permitted a city to 
recover from a trustee money paid him for coal fur- 
nished to, and used by, the city, on the ground that 
the contract was illegal.(18) It would have been just, 
no doubt, to refuse to allow the trustee to collect the 
value of the coal in an action for that purpose, but 
under the doctrine of locus poenitentiae the court 
erred in allowing a recovery of the money paid. The 
city had consummated the illegal act by paying the 
money and using the coal and was in no position to 
repudiate the transaction. It could have been allowed 
to collect if the money was paid before delivery, but 
it should not recover when it obtained and used the 
benefits of the contract. 

The Supreme Court of Iowa has the more liberal 
view of the question.(19) On a contract made with a 
trustee the court will permit a recovery of the actua: 
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value of the benefits. To give a judgment for the 
reasonable value would, in the opinion of the court, in- 
clude a profit, and this the trustee is not allowed to 
receive. Thus by giving him only the value of the 
benefits the evil which the restriction is designed to 
eliminate will be avoided. Often the restriction works 
a hardship on the municipal corporation. If it is a 
small incorporated town the leading business men are 
generally its trustees, and if the corporation is pro- 
hibited from doing business with them, it must seek 
elsewhere for its materials, moneys, and supplies. 

A recovery under the above situation would be on 
a true quasi contract, as a contract implied between 
the prohibited parties would still be illegal. The courts 
do not make a contract between the parties, they mere- 
ly impose the obligation to do justice. 

If the city cbtains property through a mistake of 
law or of fact the nature of the transaction should be 
considered before permitting or denying recovery. 
Tax money collected in an improper manner should 
not be returned where the property is justly charge- 
able with the amount of the tax and it is paid volun- 
tarily.(20) This is a universal rule in this country 
and will not be considered in detail herein. The city 
had the power and authority to secure such money and 
should not be forced to return it because of an irregu- 
larity in its collection. 

If the city attempts to issue a license without 
power to do so, and charges a fee for the license, the 
person paying the fee should recover it from the city, 
because the city was mistaken in its authority to col- 
lect such a fee.(21) The consideration for the fee is 
the protection of the law from fine or imprisonment 
for non-payment, and as the protection is not needed 
because the purchase of the license would be unen- 
forceable, the consideration fails and the licensee 
should recover. 

Where a city ordinance required that light be fur- 
nished it at all hours of the day and night, the city 
cannot be held liable for power used in burning its 
street lights in the daytime through mistake in con- 


_ structing the apparatus for such purpose.(22) Here 


the city received no actual benefit for which it should 
be required to pay. 

If the agents of the city, in the normal pursuit of 
their duties, make use of the property of another by 
mistake, without knowing that they are conferring 
benefits on the city thereby, the city should not be 
liable on the common counts.(23) An Arkansas de- 
cision held a city liable for use and occupation of a 
piece of land on which a city structure had been placed 
by mistake.(24) The proper action to bring under 
such a statement of facts is trespass and the court 
committed an error in permitting this misconception 
of action to stand. 

If, on a statement of taxes due, an excess amount 
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is charged, and paid, the excess should be recovered 
from the city, because the city has received more than, 
in justice and equity, it was entitled to receive.(25) If 
by mistake tax money is paid to the wrong county it 
should be held liable for the amount to the county en- 
titled to the money as it had not the authority to make 
such a collection. (26) 

If an officer of a county or corporation pays to 
the county money, which rightfully belongs to a third 
person, the county should be liable for such money. In 
accord with this view is a Washington decision which 
permitted recovery from a county of money paid to it 
by the sheriff which was in excess of a mortgage debt 
and was received at a foreclosure sale.(27) The ex- 
cess belonged to the mortgage debtor and should have 
been paid to him. 

If a fine is imposed by mistaken authority the 
money should be recovered, or if, as in a Kentucky de- 
cision,(28) the complainant is made to labor for the 
city in payment of the fine the value of such services 
should be paid in compensation therefor. The viola- 
tion of a municipal ordinance, for which a fine may be 
imposed, was not considered a crime at common law, 
but made the violator a debtor of the city to the 
amount of the fine. If in such a case there is a mis- 
take in the debt due the amount paid should be col- 
lected. 

If a city or county attempts to convey real estate 
under the mistaken belief that it has title. and valu- 
able consideration is paid therefor, the grantees should 
recover the consideration so paid when title in the cor- 
poration fails.(29) The case of Pimental v. City of 
San Francisco, 21 Cal. 362, in which Justice Field ren- 
dered the opinion, follows this view and is one of the 
leading cases in regard to the implied liability of mu- 
nicipal corporations. Its doctrine has been restricted 
in application by later decisions of the Supreme Court 
of California where the performance of conditions 
precedent was considered mandatory. 

As a general rule the city should not be liable for 
property furnished or services performed at the com- 
mand of an unauthorized agent.(30) The exception to 
this would be where the city has the power of accept- 
ing or rejecting these benefits and elects to receive 
them. If in this case the acceptance confers a direct 
benefit upon the taxpayers the person bestowing the 
benefits should be compensated under a quasi contract 
action.(31) To allow recovery under any circum- 
stances where the city receives property would make 
it liable for anything and everything that might be or- 
dered and used by its colorable agents. ‘ 

During a conflagration in the City of Atlanta fire 
extinguishers were given by a corporation to the citi- 
zens, at the request of the fire chief, in order to help 
stem the spread of disaster. The Courts of Georgia 
refused to grant the company relief against the city 
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on the failure of the citizens to return the proper- 
ty,(32) upon the grounds that the fire chief had no 
authority to order such property. Here a direct bene- 
fit was bestowed upon the city, but it was done in an 
emergency and such benefits are presumed to be 
gratuitous. 

When one acts so as to perform the legal duty of 
another and the latter receives the benefits of such 
acts, either directly or indirectly, the person whose 
duty it was to perform those acts is held liable for the 
reasonable value of the benefits conferred by such per- 
formance. The principle here should be applied spar- 
ingly with regard to municipal corporations, as the 
city has not the power voluntarily to accept the bene- 
fits.(83) The acts may have been performed in a 
manner less costly, and more beneficial to the citizens, 
by the city itself. If it is the duty of a municipal cor- 
poration to perform an act and it requests another t? 
do the act, then it should be held liable. 

Where it was the duty of one county to furnish 
an education to children residing therein, that county 
was held liable to another county for instruction given 
to pupils residing in the former. (34) When it is the 
duty of an incorporated town to support its paupers it 
should be liable to one furnishing such support upon 
its gross neglect to do so, (35) except where it had no 
notice of such fact. (36) 

In Maine a court was established in a town by 
the legislature “at such place as the city shall pro- 
vide.” On the failure of the city to provide a place to 
hold court, the judge thereof rented offices for that 
purpose. The landlord was denied recovery for the use 
and occupation of his premises which decision was un- 
just. (87) If the parties acted in good faith and equity, 
to make compensation therefor. 

There are certain restrictions upon the right to 
hold a city liable for money had and received. The 
greater emphasis should be placed, not upon the man- 
ner in which the money is obtained, but upon the man- 
ner in which it is expended. If the money is used for 
legitimate corporate purposes, thus alleviating the bur- 
den of the taxpayers, regardless of the irregularities 
present in the manner in which it was obtained, the 
municipality should be required to make restitution. 
The majority hold that if the city had no power to 
borrow money it cannot be held responsible for money 
loaned it. (88) If the money was loaned in gocd faith 
and put to a legitimate use there should, by the better 
view, be a recovery against the city. (39) 

Where the city has the power of borrowing mon- 
ey, but exercises it irregularly, those courts that deny 
recovery adopt a harsh view and overlock the prin- 
ciples of justice in handing down the law. (40) In Flor- 
ida if bonds are issued under an unconstitutional 
statute they confer no rights whatever on the holders 
thereof. (41) In this case the corporation has not the 
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power to put the money to the stipulated use, as an 
unconstitutional act confers no power, and the money 
is not put to a legitimate purpose. 

The much criticised doctrine as laid down in the 
case of Britton v. Turner (42) has been repudiated by 
the majority of courts when urged as applicable to 
municipal corporations. (43) This doctrine, although it 
may be fallacious in its principles of law, has its ele- 
ments of justice, but when one undertakes to perform 
services for a governmental body, the undertaking 
should be at his own risk. If it turns out to be unprof- 
itable he should not be permitted to cease performance 
and demand compensation for work done, which un- 
completed work may not be beneficial to the city. The 
courts of Texas permitted a recoupment, by a contrac- 
tor who was being sued by a city for the breach of his 
contract, of the reasonable value of the work done. (44) 
If the work done conferred a direct benefit upon the 
city, the recoupment was properly allowed, otherwise 
not. 

If the city breaches its contracts, except for illeg- 
ality, (45) it should be liable for work done in pursu- 
ance of the contract prior to its breach. (46) If the 
municipality issues a license to do business it is a con- 
tract with the licensee that he will be permitted to 
carry on his trade, and on the revocation of the license, 
through no fault of the licensee, he should recover pro 
tanto the sum paid for the unexpired term. (47) 

If there is a variance in the performance of a con- 
tract with a city there should be no recovery upon a 
quantum meruit if the variance was material (48) and 
not necessitated through a fault of the city. (49) 

A mere volunteer should not be permitted to re- 
cover against the city (59) except when, as earlier ex- 
pressed herein, the city voluntarily accepts the bene- 
fits bestowed. (51) If the city has knowledge of the 
performance and does nothing to stop it, and may or 
may not accept the work, but choose to accept it, the 
city should be held liable for the reasonable value. 

In reporting the cases cited herein the various di- 
gests do not make a distinction between the contracts 
implied in fact and those implied in law. In many in- 


is mainly due to the terminology of the subject. Few 
courts use the term quasi contract. The term as herein 
used covers all recoveries which are allowed on the con- 
tract theory where there is no promise either express 
or implied in fact—cases where the law alone raises 
the implication in order to give a remedy at law for 
an equity. This lack of differentiation by the courts 
causes the great amount of confusion on the subject, 
and this condition will continue to exist until a clear 
and concise statement of the nature of the action is 
made by some recognized authority. The nature and 
not the name of the action is the important thing and 
this as yet is to be determined. Jerome C. Knowlton, in 


stances the courts seem to reason illogically, but this — 
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his article in the Michigan Law Review (Vol. 9 p. 672), 
suggests that such actions are said to be on a construc- 
tive contract rather than a quasi contract, according 
to an opinion rendered by Justice Laurie in the case of 
Hertzog v. Hertzog, which, as stated in the opinion, 
“are fictions of law adopted to enforce legal duties 
by actions of contract, where no proper contract ex- 
ists, express or implied.” 

In actions of this type the municipal corporation 
represents the many against one, but justice should 
not be denied because it would be to the interests of 
the many to do so. 

We cannot reconcile the anomalies of the law; and 
we cannot depend upon precedent. It is to be hoped that 
the courts will administer justice in conformance with 
the law where they have the power of interpretation. 
Justice to satisfy all cannot be administered by a court 
of individuals, each judging from his own experiences 
and ideas of justice. “The reason why the limits of 
justice and injustice are very difficult to fix is that 
in some instances the customs which create the stand- 
ards of justice may not be sufficiently well-established 
to remove all ground of doubt; and furthermore some 
members of a community may entertain a more ad- 
vanced idea of justice than that held by the generality 
of the people.” (Johnston: Modern Conceptions of 
Law.) 
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PLEADING CONDITIONS PRECEDENT IN INSURANCE POLICIES 
By M. J. O’BRIEN, of the University of Florida 
(Published by Permission of the Legal Research Department, University of Florida.) 


It is well settled at common law that the plaintiff 
must allege and prove performance of each and every 
condition precedent, for upon performance of such con- 
ditions depends his right of action.(1) If he fail to 
allege performance, his declaration is defective; if he 
fail to prove performance, he has no right of recovery. 
“A condition precedent is a condition precedent to the 
vesting of any liability on the other party to perform 
his part of the contract.(2)”. Generally speaking, a 
condition may be precedent to the existence of the con- 
tract itself, but when the term is applied to a contract, 
or the rights and duties arising thereunder, it refers, 
specifically, to conditions precedent to the accruing of 
liability under the contract. (3) 

DISTINGUISHED FROM SUBSEQUENT: 

Just as the term “precedent” means precedent to 
liability, so also the term “subsequent”? means subse- 
quent to liability. The distinction thus stated is 
plain(4). The difficulty arises in its application to 
certain specific contracts. 

PLEADING CONDITIONS PRECEDENT IN 
FLORIDA: 

In the manner of pleading conditions precedent in 
contract actions the state of Florida has followed Eng- 
land in deviating from the common law. The English 
Common Law Practice Act of 1852 provided that a 
general allegation of performance of conditions prece- 
dent would be sufficient, thus doing away with the 
specific allegation.(5) The state of Florida, by an act 
of its legislature, has made a similar provision: “Either 
party in an action may aver performance of conditions 
precedent generally, and the opposite party shall not 
deny such averment generally, but shall specify in his 
pleading the condition precedent the performance of 
which he intends to contest.” (6) 

THE PROBLEM: 

“Tt will be noted that while this statute permits 
alleging the performance of conditions precedent gen- 
erally, the rule as to averring matter of excuse remains 
the same. Such matter must still be alleged special- 
ly. When a condition has not in fact been performed 
the general averment would be untrue and might be 
met by a denial of the particular condition unsatisfied. 
The excuse which the party may hope for dispensing 
with the non-performance could not be set up in an- 
swer to the denial and in support of his original aver- 
ment of all conditions, for this would be a departure 
in pleading.”(7) ‘A departure occurs when a party 
quits or departs from the case or defense which he has 
first made, and has recourse to another.’(8) It is 
evident that no such defect occurs when the condition 


denied and then excused from performance is a condi- 
tion subsequent, or at least is not a condition prece- 
dent. The question has come up in Florida and ina 
number of other states in actions on policies of in- 
surance. It is of prime importance to the pleader to 
know which conditions in an insurance policy are 
precedent and which are not. Few courts have at- 
tempted any express distinction, but an investigation 
may show the tendency of the authorities. 

The leading case in Florida on the subject, and 
one in which the problem was squarely before the 
court, is Tillis v. Liverpool, London, and Globe In- 
surance Co.,(9) where a general allegation of perform- 
ance of all conditions precedent (pursuant to sec. 2633 
of R. G. S. 1920) was followed by a specific denial of 
compliance with what is known as “the Iron Safe” 
clause in the policy. The plaintiff’s replication ad- 
mitted failure to comply with this clause, but set up a 
waiver of performance by the company. A demurrer 
to this replication on the ground that it constituted a 
departure in pleading was finally overruled by the Su- 
preme Court. This clause was held by the court to be 
a condition subsequent, and hence it was not incum- 
bent upon the plaintiff to excuse compliance with it 
and set up the facts constituting waiver in his declara- 
tion. Beyond saying that promissory warranties are 
conditions subsequent and thus matters of defense to 
be pleaded by the defendant, the Florida court formu- 
lated no rule whereby a condition precedent in an in- 
surance policy could be recognized. Nor do any of the 
cases go any farther than does this case in its bald 
statement that promissory warranties are not condi- 
tions precedent.(10) Indeed, by a curious anomaly, a 
West Virginia case cited in support of Tillis v. Liver- 
pool London & Globe Ins. Co. is based on the theory 
that a general averment of performance of all condi- 
tions precedent must be regarded as meaning only 


‘such conditions as have not been waived.(11) This 


would seem to render any distinction between condi- 
tions precedent and conditions subsequent of no im- 
portance so far as the rule against departure is con- 
cerned. On the other hand the language of the Flor- 
ida Supreme Court in every instance leaves no doubt 
but that an excuse for non-performance of a condition 
precedent, in a replication, when the declaration has 
averred performance, constitutes a departure in 
pleading. 
WARRANTIES: 

The Supreme Court of Florida, however, has un- 
doubtedly voiced the general rule when it declares that 
promissory warranties are not conditions precedent in 
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an insurance policy.(12) ‘Warranties are affirmative 
or promissory in accordance with whether they repre- 
sent facts as existing at the time they are made or 
promise that certain things shall be done or that speci- 
fied conditions shall exist during the currency of the 
policy.(13) The great weight of authority in the U. 
S. is to the effect that no warranties are conditions 
precedent, whether they be affirmative warranties or 
promissory warranties.(14) The reasons for such 
holding are not always clear nor are they always 
logical. The prevailing notion seems to be this: it is 
usually provided in the policy that breach of a war- 
ranty shall avoid the policy ab initio, but that this does 
not convert a warranty into a condition precedent as 
understood in the law, because a warranty defeats the 
policy, hence liability has once accrued, the contract 
has been in operation, and the warranty is in the na- 
ture of a defeasance.(15) The fact that the breach 
will avoid the policy ab initio is said merely to make 
the condition (warranty) vital to the contract.(16) It 
is conceded that these warranties are precedent inas- 
much as non-compliance with their terms defeats re- 
covery. But performance need not be alleged or proved 
by the plaintiff.(17) Some courts have declared any 
distinction between warranties and conditions to be 
purely technical, but in so doing have treated condi- 
tions as warranties(18); whereas other courts have 
insisted on the distinction(19), whether it be apparent 
or not (20). 

In fine, non-compliance with the.terms of a war- 
ranty, whether it be affirmative or promissory, need 
not be excused by the plaintiff in his declaration, 
since he is at liberty in a subsequent pleading to set 
up his excuse (if it be necessary) without danger of 
departing from his original averment. It matters not, 
moreover, that the policy itself uses the term “condi- 
tions precedent’, since the language of the policy does 
not govern. (21) 

PROVISOS AND EXCEPTIONS: 

A proviso has been defined as a stipulation added 
to the principal contract which is intended to avoid the 
defendant’s promise by way of defeasance or ex- 
cuse.(22) An exception, on the other hand, takes out 
something which would otherwise be a part of the sub- 
ject-matter.(23) A proviso is, then, in the nature of 
a defeasance, and as such, is a condition subsequent, 
since the contract must have been in operation. (24) 
The distinction between a proviso and an exception is 
not always clear, and few courts have attempted to 
formulate a principal whereby a distinction can be 
made in insurance policies. The case of Sohier v. In- 
surance Co. resorted to a grammatical distinction, say- 
ing: “When in the same part of the policy in which 
they insure the risk of fire, and in the same connec- 
tion they state, in substance, that it is only the fire 
which does not originate in the theater proper against 


which they insure’, it is an exception.(25) In other 
words it is the very close distinction between a limita- 
tion of the risk, and a stipulation added to the prin- 
cipal contract which will defeat it. This technical dis- 
tinction is of importance to the pleader for the reason 
that courts are not all in harmony as to the status of 
an exception. If it can once be determined that a par- 
ticular provision is a proviso and not an exception, the 
pleader does not face the hazard of “departure” if he 
fail to excuse his non-compliance before its breach is 
set up. For the United States Supreme Court has de- 
clared that, “courts with practical wisdom have com- 
pelled the insurance company to allege and prove want 
of compliance with any particular provision . .. on 
which it relies”.(26) Although the courts of Florida 
have not passed on this particular phase it would seem 
that, following the line of reasoning implied in holding 
the “Iron Safe” clause a condition subsequent, a pro- 
viso would be held a condition subsequent in Florida. 

With regard to excepted risks, however, there are 
two quite contradictory views: one declaring that the 
plaintiff must negative such risks;(27) and the other 
holding the negation of an excepted risk to be no part 
of the plaintiff’s cause of action.(28) The reasoning 
on both sides centers on the question: does the stipu- 
lation mean that such a risk was never insured against, 
or does it mean that if the loss occur in a certain man- 
ner the liability of the company shall cease? If an ex- 
ception be taken to mean that the risk was never in- 
sured against, the rule as laid down by a Texas court 
might, conceivably, be a logical, though an exagger- 
ated precaution. Where the opinion obtains that loss 
occurring in an excepted manner relieves the company 
from liability, then certainly there can be no burden 
on the plaintiff to negative the excepted risk. As a 
result of this divergence of opinion courts have paid 
great attention to terminology and have often brought 
in extraneous matter to assist. There can be but little 
doubt that Florida will consider an excepted risk no 
part of the plaintiff’s cause of action; and therefore if 
ever a plaintiff could have a legitimate excuse for non- 
performance, or as it might better be termed, if ever a 
plaintiff could show that the defendant company could 
not defend successfully when the loss occurred because 
of an excepted risk, he need not set that fact up in 
his declaration. (29) 

CONDITIONS PRECEDENT: 

Out of this complexity of judicial opinion, the re- 
sult of an effort on the part of the courts to reconcile 
the logic of pleading with the practicability of placing 
the entire burden upon the insurance companies, and 
the unwarranted looseness of language employed in 
the attempt(30)—there have remained a few condi- 
tions which have been left conditions really precedent 
in the strict meaning of the term. They are “only 
those affirmative acts necessary to perfect his (plain- 


| 
| 
| 
| 
| 
| 


292 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


tiff) right of action on the policy.’(31) But this 
statement would seem to be too broad in the light of 
the prevailing opinion as to the effect of certain prom- 
issory warranties. (32) 

A short assembly of cases where the burden of 
pleading performance was held to be on the plaintiff 
will, perhaps, illustrate the nature of those ‘affirma- 
tive acts’.—Spoken of by Mister Joyce. 

PROOF OF LOSS: 

The requirement that the plaintiff insured fur- 
nish proofs of loss has uniformly been held to be a con- 
dition precedent, and will undoubtedly be considered 
such by the Florida courts.(33) The burden of plead- 
ing performance or of excusing non-performance there- 
of will be upon the plaintiff, and the general allega- 
tion of performance of all conditions precedent on his 
part to be performed includes this requisite proof. (34) 
ARBITRATION AND AWARD: 

Where the policy contains the clause that in the 
event of dispute the matter shall be referred to arbi- 
trators who shall then make an award, Florida has de- 
clared that such a clause necessitates an averment of 
its performance by the plaintiff.(35) Here again 


there is virtually no dissent, save that in certain earlier 


cases, and in certain policies the courts have held the 
clause obnoxious as tending to oust the courts of juris- 
diction.(36) It is true that some isolated cases have 
held that the plaintiff need not plead or prove com- 
pliance with this clause, since he need not allege that 
a dispute occurred.(37) But this doctrine, as is 
pointed out in another case is faulty in reasoning since 
it assumes its major premise. (38) 

EXAMINATION UNDER OATH: 

An agreement in the policy that the insured shall 
submit to an examination under oath touching matters 
in the policy is a condition precedent. (39) 

PAYMENT OF PREMIUMS: 

Performance of this condition should be alleged 
by the plaintiff or its non-performance excused lest he 
be guilty of departure if he attempt to excuse it in a 
later pleading. (49) 
MISCELLANEOUS: 

The obtaining of a magistrate’s certificate or of 
a notary’s certificate by the insured is a condition 
precedent.(41) Giving immediate notice is also a con- 
dition precedent.(42) And a statement under oath as 
to the origin of a fire was held in an indemnity policy 
to be a condition precedent. (43) 

It would seem, then, from the foregoing cases that 
the statement by Joyce should be amended to read: 
‘only those conditions are precedent which require the 
plaintiff, insured, to perform some positive act—after 
the loss has occurred, and these acts are precedent only 
when they are expressly contracted so to be.’ 
FICTIONS: 

There can be no doubt that failure on the part of 


a declarant on an insurance policy, after he has alleged 
performance, to excuse non-performance of a condi- 
tions precedent until after the defendant has set up its 
breach as a defense constitutes a departure in plead- 
ing.(44) Although only a few conditions in a policy 
of insurance have withstood the judicial onslaught di- 
rected against representations, warranties, provisos, 
and exceptions, nevertheless non-performance of these 
few must be excused in the plaintiff’s declaration or 
petition. (45) 

Some few states have, however, gone to the final 
extreme by dispensing with this rule of pleading in 
favor of certain fictions. The case of Levy v. Peabody 
Ins. Co.(46) voiced the usual fiction. Missouri case 
held such a failure on the part of a plaintiff was no 
defect, since the condition breached (obtaining a mag- 
istrate’s certificate) was inserted merely by way of 
description.(47) Where the answer set up a want of 
notice and of proof of loss, an Iowa case held that 
waiver of those requirements was properly pleaded in 
reply.(48) Nebraska has held that a pleader did not 
change his cause of action by substituting allegations 
of waiver for a general denial with respect to a breach 
of conditions precedent, since the pleader may proper- 
ly assume that conditions which have been waived will 
not be relied upon, and therefore allegations of waiver 
to meet a defense based on such conditions is not in- 
consistent with the statutory allegation that all con- 
ditions on his part have been performed.(49) Kansas. 
in like manner, has decided that in such a situation 
there is no departure, for the plaintiff is merely set- 
ting up facts in his reply which destroy the defend- 
ant’s defenses and leave the plaintiff to recover on the 
contract. (59) 

CONCLUSION: 

If the plaintiff, in an action against an insurance 
company on the policy, has any excuse for failure to 
furnish proofs of loss, or for failure to obtain a mag- 
istrate’s certificate, or for failure to perform any one 
of the positive acts which he has agreed to perform 
after the loss has taken place and before he can bring 
action on the policy; let him allege that excuse in his 


‘declaration, for his statutory allegation of all condi- 


tions precedent performed covers these acts, and he 
may nct, in the state of Florida, allege this excuse in 
a later pleading, if a defense based on these conditions 
is urged by the insurance company. 


(1) Chitty on Pleading Sec. 329 (4). 

(2) Williston on Contracts sec. 666 (a). 

(3) Conditions in Contracts. 7 Columbia Law Review 
(1907) 151. 

(4) Williston on Contracts sec. 667. 

(5) Eng. Common Law Practice Act. 1852 sec. 57. 

(6) Rev. Gen. Statutes 1920 sec. 2633. 
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Russell & Co. v. The State Ins. Co., 55 Mo. 585. 

Fireman’s Friend Ins. Co. v. Finkelstein, 73 NE 
814; 164 Ind. 376. 

Insurance Co. v. Bamberger, 11 SW 595; 11 Ky. 
L. 101. 


Continental Ins. Co. v. Bair, 116 NE 752; 65 Ind. 


A. 502. 

Brown v. Brit. Dominions Gen. Ins. Co. Ltd. of 
London, 228 SW 883; (no St. report). 

Mayhew v. Mutual Life Ins. of Ill. 266 SW 1001, 
217 Mo. App. 429. 

Smith v. Franklin Ins. Co. of Phila. 202 Pac. 751; 
61 Montana, 441. 

Benanti v. Delaware Ins. Co. 84 Atl. 109; 86 
Conn. 15. 

Doyle v. Phoenix Ins. Co. 75 N. Y. S. 484. 

Carberry v. German Ins. Co. 51 Wis. 605; 8 NW 
406. 

Clemens v. American Fire Ins. Co. 75 N. Y. 8S. 
484, 

Bailey v. First National Fire Ins. Co. of Wash. D. 
C. 89 SE 80; 18 Ga. A. 216. 


Perry v. Caledonian Fire Ins. Co., 93 N. Y. S. 50. 


Munson v. German-American Fire Ins. Co., 47 SE 
160; 55 W. V. 423. 

c/f Dec. Dig. key 558(1). ; 

Davis v. Poineer Mut. Ins. Assn. 87 Pac. 829; 74 
Wash. 532. 

Hanover Fire Ins. Co. v. B. C. Lewis & Sons, 28 
Fla. 209; 10 So. 297. 

Grady v. Home Ins. Co., 63 Atl. 173; 27 R. I. 435. 

L. L. & G. Ins. Co. v. Creighton, 51 Ga. 95. 

Graham v. German-American Fire Ins. Co., 79 
NE 930; 75 Ohio St. 374. 


(36) 


(37) 
(38) 


(39) 


(40) 


(41) 


(42) 
(43) 
(44) 


(45) 


(46) 
(47) 


(48) 


(49) 


(50) 


J. Fleisch v. Ins. Co. of Nor. America, 58 Mo. 
App. 596. 

Bonner v. Home Ins. Co. 13 Wis. 677. 

Hamilton v. L. L. & G. Ins. Co., 186 U. S. 242. 

Scottish Union & Natn’l Ins. Co. vs. Clancey, 83 
Tex. 113; 18 SW 739. 

See cases in 50 L. R. A., 555 (title case repudi- 

ated.) 

Gauche v. London & Lancashire Ins. Co., 10 Fed. 
347. 

Wiede v. Germania Ins. Co., 1 Dill. 441. 

Harris v. Phoenix Ins. Co., 35 Conn. 310. 

Mueller v. Ins. Co., 45 Mo. 84, and cases cited. 

Southern Home Ins. Co. vs. Putnal, 57 Fla. 199-— 
49 So. 922. 

Life Ins. Co. of Va. v. Proctor, 89 SE 1088; 18 
Ga. A. 612. 

St. Louis Ins. Co. v. Kyle, 11 Mo. 278; 49 Am. 
Dec. 74. 

Johnson v. Phoenix Ins. Co. 112 Mass. 49; 17 Am. 
Rep. 65. 

Home Ins. Co. v. Duke, 43 Ind. 418; 84 Ind. 258. 

Egan v. Merchants Fire Assn. 82 Pac. 898; 40 
Wash. 513. 

Anderson v. Fidelity Cooperative Fire Ins. Co. 
190 N. Y. S. 548. 

Garford Motor Truck Co. & Ry. v. Millers Mut. 
Ins. Co. 230 Ill. App. 622. 

Tillis v. Liverpool, L. & G., 46 Fla. 268; 135 So. 
171, & cases cited. 

Williams v. Fire Assn. of Phila., 104 N. Y. S. 548. 

Hoffman v. Metropolitan Life Ins. Co., 119 N. Y. 
S. 978. 

Standard Acc. Ins. Co. v. Friedenthal, 27 Pac. 88; 
1 Colo. A. 5. 

Virginia Fire & Marine Ins. Co. v. Saunders, 11 
SE 794; 4 SE 584; 86 Va. 969. 

Levy v. Peabody Ins. Co., 10 W. Va. 560; 27 Am. 
Rep. 598. 

Schultz v. Merchants Assn. of St. Louis, 57 Mo. 
331. 

Jacobs v. St. Paul Fire & Marine Ins. Co., 53 NW 
101; 86 Iowa, 145. 

German Ins. Co. of Freeport v. Shader, 983 NW 
972; 65 Neb. 1. 

American Cent. Ins. Co. v. McLanathan, 11 Kan. 
533. 
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THE OPENING STATEMENT 
By JOHN T. WIGGINTON. of the University of Florida. 
(Published by Permission of the Legal Research Department, University of Florida.) 


INTRODUCTION 

One of the most interesting features of an action 
at law is the Opening Statement of counsel to the jury. 
The writer has attempted to analyze and segregate its 
more important elements, and to show by appropriate 
authority the decisions of the courts pertaining there- 
to. Considerable stress has been applied throughout 
to the importance and value of employing this feature 
of trial practice. This has been prompted by the be- 
lief, which I think is well founded, that the use of the 
opening statement is being sadly neglected by the bar 
of our State. An effort was made to ascertain, as def- 
initely as possible, whether the opening statement is 
being used in trials in Florida. To attain that end a 
questionnaire was sent to the judges of the several cir- 
cuit courts asking for their reaction. While the re- 
sponses were not as numerous as desired, yet consider- 
ing the localities from which they were received, I 
think that the expressions of the judges as set forth 
in this article fully warrant the generalizations herein 
made. 


THE OPENING STATEMENT 
FUNCTION 

The opening statement is a short address made to 
the jury by counsel in which he states the issues of 
fact involved in the controversy, and outlines the evi- 
dence he proposes to present in support of his client’s 
position.(1) The party having the burden of proof 
opens first. When the plaintiff sustains the burden, 
which is ordinarily the case, the defendant’s opening 
is not made until the evidence for the plaintiff has been 
heard and the plaintiff has rested. He then should 
open his case before offering his testimony.(2) He 
may open directly after the plaintiff, and cases some- 
time arise where this is desirable. An attorney, in 
preparing his opening statement, should so arrange his 
facts that they will be revealed to the jury in orderly 
succession. Any other method will only render the 
statement ambiguous thereby causing confusion in the 
minds of the jurors, resulting in the statement proving 
a hindrance rather than an aid. Perspicuity is the 
chief virtue, and its necessity cannot be over em- 
phasized.(3) It is certain that if counsel confuses the 
jury by an ambiguous opening, the task of unveiling 
and explaining the merits of the case is greatly in- 
creased. 

The object of an opening is to state briefly the 
nature of the action, the substance of the pleadings, 
the points in issue, the facts and circumstances of the 
case and the substance of the evidence to be adduced 
in support of counsel’s position.(4) Such statement is 


not intended to take the place of a declaration, com- 
plaint, or other pleadings, either as a statement of a 
legal cause of action or a legal defence, but is intended 
to inform the jury concerning the question of fact in- 
volved, so as to prepare their minds for the evidence to 
be heard.(5) The leading purpose of the opening is 
to create in the minds of the jury, at the very thres- 
hold, a favorable opinion of the cause.(6) While the 
opening statement should be brief, it should be full 
enough to impress upon the mind of the juror the well 
defined lines of the theory of the case. Through these 
lines the thoughts of the juror will unconsciously fol- 
low, and leave them only with reluctance, just as a 
traveller will naturally follow a straight and well de- 
fined course and will enter, only as a matter of neces- 
sity, upon an irregular one. The law and facts on 
which counsel rely must be stated so as to show their 
relation to each other, and be so clearly expressed as 
to present a chart of the road to be travelled, not a 
map in detail of the country through which that road 
is to go.(7) 

The case should be stated briefly and clearly with- 
out rhetorical embellishments. This impresses the 
jury with the force of the bare facts supporting the 
case. Superfluous language only arouses suspicion in 
the minds of the jury that the case is too weak to stand 
upon its own facts. The statement should not contain 
arguments nor deductions to be drawn from the testi- 
mony. This should be left to the argument of the case. 

It is proper for counsel, in his opening, to exhibit 
to the jury any diagrams necessary in proving facts 
material to the cause, providing such diagrams are 
drawn correctly to scale and are admissable in evi- 
dence, and are in fact later introduced and admitted 
during the trial.(8) A statement of the law is per- 
missible if made to excuse or to explain why certain 
facts will be proved at trial for the purpose of inter- 
pretation by the jury. Counsel should warn the jury, 
however, that the law is to be taken from the court 
only.(9) The interruption of an opponent’s opening is 
justified only in very clear case of abuse, and questions 
raised thereby should be disposed of summarily and 
without argument.(10) In a trial where the liability 
of joint defendants is separate, and each is represented 
by separate counsel, each party defendant has a right 
to open his own case, and it is error for the court to 
require one of the counsel to open, not only his own 
case, but also the case for the other joint defendant 
whom he does not represent. (11) 

While an admission of fact by an attorney in his 


opening statement may be taken as conceded, his fail- 
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ure to state every possible ground for recovery does 
not limit the plaintiff to those particularly stated, 
where other grounds are within the allegations of the 
declaration.(12) Likewise the neglect of the defend- 
ant to refer to a certain defence in his opening does not 
bar the establishment of such defence.(13) Of course, 
counsel is not confined, in the introduction of evidence, 
to the statement which he makes in the opening of his 
case,(14) since this would obligate him, at his peril, to 
announce to the jury each item of evidence which he 
intends to introduce.(15) As stated by the Michigan 
court in a recent case, “It is the issues framed by the 
pleadings, rather than the opening statement, which 
controls admissibility of evidence’. (16) 

Trial courts must rely on the good faith of counsel 
in making opening statements as to material facts and 
circumstances to be proved.(17) Thus in criminal 
trials, the prosecuting attorney should consider it his 
duty to withdraw charges which he makes against the 
accused, as soon as it is demonstrated that they can- 
not be substantiated by evidence.(18) Considerable 
latitude must be allowed in the opening of counsel, and 
the fact that he fails to prove all he anticipated does 
not show that his opening statement was intentionally 
false or made in bad faith.(19) The making of an 
opening statement to the jury is wholly optional with 
the counsel, and may be waived by either if so desired. 
VALUE 

Justice Miller, at one time a member of the United 
States Supreme Court, regarded the opening statement 
as of greater importance than the closing argument. 
It is, in his opinion, “‘chocsing the ground where the 
battle shall be fought’”’.(20) The value of an opening 
statement depends upon the force, vividness, and ac- 
curacy with which counsel can picture his theory of 
the case to the jury. A deep rooted impression, once 
lodged in the mind of a jurcr, ripens into a judgment, 
which is difficult for the opposing counsel to eradi- 
cate. Psychology teaches us that first impressions 
are important in that they are usually lasting ones. 
The human mind is slow to yield one impression and 
accept another. Consequently it logically follows that 


the attorney who is first able to impress the jury with 


his theory of the case has a distinct advantage 
throughout the trial. The opening statement serves 
as a guide to the jury throughout the hearing of testi- 
mony and as the case unfolds before them they can 
more readily fit it into a structure and give to each 
particle of testimony the effect it properly bears upon 
the issues. It is also, when properly made, a distinct 
aid to the court in that it not only presents the theory 
of the case, and the evidence which will be given in 
support thereof, but it also puts the judge on notice as 
to what should be covered in the charge to the jury, 
and gives him an opportunity to meditate on the ques- 


tion of admissability of evidence before the question is 


actually met in the trial. It is true that the statement 
of a case, both for the plaintiff and for the defendant, 
is a work requiring skill and power, but if properly 
made, the value and advantage derived therefrom are 
beyond question. 

DISADVANTAGES 

The opening should present a tenable theory upon 
which the case is based. In some jurisdictions it has 
been held proper under some circumstances for the 
trial court to direct a verdict upon the opening state- 
ment. If for instance the statement shows affirma- 
tively that there is either no cause of action or a com- 
plete defence, or where insufficient facts being stated, 
it is expressly stated that these are the only facts upon 
which counsel relies.(21) The New York court which 
is one of those recognizing this practice, states the rule 
that the verdict should be directed only when counsel 
deliberately and intentionally states or admits some 
fact fatal to the action.(22) The New Jersey courts 
allow counsel to enlarge his statement before direct- 
ing a verdict.(23) In Washington the verdict is not 
directed upon an omission to state a necessary fact, 
but may be where the statement shows affirmatively 
that there is no cause of action or defense.(24) Be- 
fore directing a verdict on the opening statement of 
counsel, all of the facts referred to in his opening, or 
offers of proof, should be considered by the court, in- 
cluding facts not stated in the complaint, as well as 
those stated, unless objection to proof of such addi- 
tional facts is made on the specific ground that it is 
not admissable under the pleadings, or some rule of 
evidence.(25) But it has been held that the trial court 
should not exercise the power to direct a verdict on an 
opening statement unless it clearly appears that the 
litigant cannot recover under any circumstances, (26) 
or that the case is founded on a corrupt cause of ac- 
tion.(27) The English practice which is followed in 
some jurisdictions in this country and which is dis- 
cussed later, does not permit the direction of a verdict 
upon the opening statement of counsel. Before direct- 
ing a verdict for the defendant on the opening state- 
ment, the plaintiff’s counsel should in all fairness to 
his client, be informed by the court as to the points in 
which he has failed to state a case. (28) 

One of the most harmful errors committed by at- 
torneys in making an opening is in overstating the evi- 
dence which they expect to introduce. This is very 
easy to do because of the fact that often the witness 
fails to testify as expected, thereby embarrassing the 
case. An overstatement of the evidence is harmful for 
the reason that the jurors are inclined to conclude that 
they are being deceived when the attorney in his open- 
ing declares that certain evidence will be adduced and 
when this evidence is not brought out. Some of the 
jury too are likely to believe that if the evidence ad- 
duced fails to meet the requirements of the evidence 
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as outlined in the opening, that that side has failed to 
make out a case. It is much better to understate than 
to overstate, because one is not bound by the opening, 
but may bring out more evidence than expected by the 
jury. This modesty and candor tend to gain the favor 
of the jury. 
LIMITATIONS 

It is not to be understood that the use of the open- 
ing statement is without its limitations. These re- 
strictions have been imposed by the courts through 
necessity, because of the fact that attorneys, either 
through ignorance or unfair design, have occasionally 
overstepped the bounds intended. Each party in his 
opening statement should be confined to a legitimate 
and proper opening of his own case, the plaintiff’s 
counsel to a statement of his cause of action and the 
defendant to a statement of his answer to the plain- 
tiff’s case and the evidence he proposes to offer to sus- 
tain it.(28) The plaintiff should not comment on the 
defense of the defendant as shown by the pleadings, 
except in an incidental way by a brief statement of its 
general character.(29) Neither should counsel for the 
plaintiff state the case as made by the defendant in 
his answer, or the evidence he expects to give in reply 
to that defense.(30) It is better and will often save 
time, to wait and see whether the anticipated defense 
will actually be set up, or attempted to be proved. (31) 
It is the duty of the court to restrain undue license 
when taken by counsel to use the opening as a means 
of inflaming the minds of the jury, or to argue the 
merits under the guise of sketching his own case or to 
state proposed evidence manifestly inadmissable. (32) 
Thus it is improper for an attorney to attempt to read 
to the jury certain letters or other evidence which may 
be later introduced. It is not the practice to pass upon 
the admissability of evidence during the opening, but 
to leave those questions for subsequent rulings when 
they arise in the course of the trial.(33) Where coun- 
sel in a libel suit, abuse the privilege of advocacy in 
his opening by reading to the jury matters which 
tended to prejudice and inflame the minds of the jury, 
and these matters were never offered in evidence, in- 
structions by the court to disregard such offensive 
statements did not cure the irregularity, and it was 
grounds for a new trial.(34) Counsel should not at- 
tempt to state what he cannot prove on trial, and it is 
proper for the court to ask counsel if he means to 
prove what he is stating.(35) In one case where an 
attorney referred to a document which he did not ex- 
pect to prove, Lord Denman, by way of punishment, 
allowed secondary evidence to be given of its content, 
and severely rebuked the offending attorney within 
the hearing of the jury for overstepping the bounds 
of the proper use of an opening.(36) Where a wife is 
incompetent as a witness for her accused husband, his 
counsel has no right to state what could be proved by 


her, and the court should restrain counsel in such 
cases of abuse.(37) It is the duty of the court to pro- 
hibit counsel from introducing matters which are for- 
eign to the issues or matters which might have a tend- 
ency to excite and prejudice the jury.(38) The issues 
in a lawsuit are made up by the pleadings and cannot 
be enlarged or affected by the character of counsel’s 
opening statement.(39) Counsel should not assert 
that they will offer evidence to prove an issue, which 
issue is not raised by the pleadings. Thus the court 
was correct in sustaining an objection to counsel’s 
statement that negligence of the defendant would be 
proved, when negligence of the defendant was not al- 
leged in the declaration.(40) If the opening statement 
extends beyond the issues of the case it may be ob- 
jected to and the failure to so object does not operate 
to enlarge or change the pleadings.(41) In opening, 
the defendant should confine himself to a statement of 
his answer to the plaintiff’s case, and the evidence he 
purposes to give to sustain it. For summing up, he 
should not comment upon the plaintiff’s evidence fur- 
ther than is essential to a proper understanding by the 
jury of the defendant’s evidence.(42) A detailed re- 
hearsal of the testimony at length, or the reading of 
expected documentary proofs at large, or any other 
course intended to unduly mislead the jury should not 
be tolerated by the court.(43) In many instances the 
use of the opening statement is not necessary and 
therefore should not be employed. For example in 
cases where the pleadings and evidence are brief and 
do not involve complicated issues of either law or fact. 
REVIEW ON ERROR 

The orderly conduct of proceedings and the man- 
ner and general character of the opening by the plfain- 
tiff and defendant must to a great extent be under 
the control and within the sound discretion of the trial 
judge. With the exercise of that discretion a court of 
review ought not interfere, except in cases of abuse or 
arbitrariness.(44) But as held by Judge Nelson:— 
“Where the rights of parties, by reason of abuse of 
discretion on the part of the judge, have suffered, the 
court of review will undoubtedly interfere’’.(45) The 
upper court will not reverse a case where exception is 
not taken to the improper statements made by op- 
posing counsel in his opening, at the time when such 
statements are made. Thus where exception was not 
taken until later, and it appeared that there was no 
indication of lack of good faith on the part of the coun- 
sel making the offending statement, and the jury were 
instructed to disregard the improper statement, the 
court was correct in refusing to reverse the case. (46) 
The trial court should check counsel from making any 
improper statement in his opening, and instruct the 


_jury to disregard such statement. If such improper 


statement constitutes an error which cannot be cured 
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by mere instructions of the court, the injured party 
will be awarded a new trial. (47) 
IN ENGLAND 

The use of the opening statement, being taken 
from the English practice, naturally results in great 
similarity as used in the two countries today. While 
similar to a great extent, there are some important 
points of divergence. In England the opening counsel 
may state, by way of anticipation, the expected de- 
fense, with a statement of the grounds on which it is 
futile, either in law or justice, and the reason why it 
ought to fail.(48) Counsel may state the evidence by 
which he expects to disprove an anticipated de- 
fense.(49) No doubt the exceedingly high standard of 
the English bar is responsible for the latitude given 
an attorney in the opening of his case to the jury. In 
England, the trial judge is not permitted to direct a 
verdict on the opening statement of counsel without 
counsel’s consent. It was pointed out that a suitor 
would have to run the risk of losing his case because 
his counsel had misstated something in his opening, 
this being most dangerous to the rights of liti- 
gants.(50) This view in respect to the direction of a 
verdict is followed in several American jurisdic- 
tions. (51) 

THE OPENING STATEMENT IN FLORIDA 

Florida, in adopting as the basis for its jurispru- 
dence the Common and statutory Law of England in 
force and effect on July 4, 1776, accepted at the same 
time the general mode of practice used in England on 
that date. Since the use of the opening statement was 
prevalent in the English court procedure at that time, 
it follows that the same practice was adopted and rec- 
ognized in Florida. The English Practice Act of 1852, 
which was adopted by Florida in 1861, and more com- 
monly known as the Blount Code, made no mention of 
the use of the opening statement. Therefore this par- 
ticular phase of court practice was unaffected by the 
adoption of this Practice Act, but was left, theoretical- 
ly at least, to be used in Florida as it was in England 
prior to July 4, 1776. 

However a review of the books reveals the start- 


ling fact that there has never been any statute or court — 


rule adopted, nor any decision of our Supreme Court 
rendered, concerning the opening statement. In this 
respect, Florida stands alone among the forty-eight 
states of the Union. In the case of The Seaboard Air 
Line Railroad vs. Rentz and Little, 60 Fla. 449, the Su- 
preme Court discusses the opening statement and ap- 
parently endorses its use. But after a careful reading 
of the case, it is obvious that the Justice writing the 
opinion was a bit confused in his terminology, and in- 
stead of meaning “opening statement’, he undoubted- 
ly was referring to the “opening argument” of counsel 
after both sides had rested. So in the absence of any 
authority as to the use of the opening in Florida, our 


only alternative is to turn to the trial courts of the 
State to find out just how this particular branch of 
trial procedure is employed at the present time in this 
jurisdiction. 

In response to the questionnaire referred to above, 
it is surprising to note the exceptionally small number 
of circuits in which the opening statement is used to 
any great extent. The circuits where it is regularly 
used, contain the larger cities and towns of the State. 
This fact is probably explained in that the larger and 
more complicated law suits usually arise in the cities 
and large towns, and it is in the litigation of involved 
and complex cases that its use is most valuable. It 
may well be noted also that there are several circuits 
wherein the opening is seldom if ever used. The rea- 
son attributed by the courts for this non-use seems to 
be the fear of counsel that their evidence on trial will 
fall short of the evidence outlined in their opening, 
thereby prejudicing their case. However it is difficult 
to believe that this reason alone would restrain coun- 
sel from the use of so valuable an aid in the trial of a 
cause. 

It appears that the opening statement is used, oc- 
casionally, and always permitted when requested, in 
the greater number of the circuits. This leads to the 
logical conclusion that the bar is at least familiar with 
its function, even though they neglect its use in the 


majority of cases. It is true that the attorneys of the 7 


Florida bar do not make the best use of the opening 
statement as permitted by the practice. After the se- 
lection and swearing of the jury, it is customary to 
read to them the pleadings in the case. This practice 
has prevailed to such an extent that some attorneys 
do not realize that counsel has a right to make a state- 


ment to the jury of what he expects to prove in sup- © 


port of his case. The pleadings are often, particularly 
in civil cases, highly technical, and the language em- 
ployed in them is, therefore, not such as would impress 
the mind of an ordinary layman. With this introduc- 
tion of the issues upon which the jury are to pass, the 
case is left to unfold itself as the trial progresses. By 
the employment of this method, the jury cannot have 
a very clear conception of just what they are called 
upon to determine, and often at the close of the testi- 
mony they are confused as to the true questions in- 
volved. The pleadings in the case are but the skeleton 
upon which the body of the controversy is built, and 
if this body were outlined by a clear, concise and sim- 
ple statement of the facts intended to be proved, the 
finished product would necessarily be clear and sym- 
metrical. 

An attorney, in the preparation of his theory, be- 
comes so absorbed in his side of the case that he for- 
gets that six men, taken from the various walks of life 
and placed in a jury box, with no knowledge of the 
case, and no information about it, are not well pre- 
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(30) Ayrault v. Chamberlain. 33 Barb. 229 (43) Scripps v. Reilly. 35 Mich. 371 
(31) Ayrault v. Chamberlain. 33 Barb. 229 (44) Scripps v. Reilly. 35 Mich. 371 
(32) Posell v. Herscobitz. 130 N. E. 69 Ayrault v. Chamberlain. 33 Barb. 229 
(33) Posell v. Herschovitz. 130 N. E. 69 (45) Morris v. Wadsworth. 17 Wend. 118 - 
(34) Scripps v. Riley. 35.Mich. 371 (46) Langly v. United States. 8 Fed. (2d) 815 : 
(35) Darby v. Ousely. 36 E. L. & E. 518-525. (47) Scripps v. Reilly. 35 Mich. 371 
(36) Duncombe v. Daniell. 8 Carr &. P. 222 (48) 3 Chitty General Practice. 880. ' 
(37) 17 Ann. Cas. 421 (49) 1 Archbold Practice. 191 
(38) Thompson on Trials. P. 278 (50) Fletcher v. London & N. W. Ry. Co. 65 L. T. N.S. 
(39) Moore v. Dawson. 277 S. W. 58. . 605—1 Q. B. 122 
(40) Robertson v. Washington Ry. & Electric Co. 279 (51) Fisher v. Fisher. 5 Wis. 472 

Fed. 180 Pietsch v. Pietsch. 92 N. E. 325 
(41) Moore v. Dawson. 277 S. W. 58 Holey v. Western Transit Co. 45 N. W. 16 
(42) Goss v. Turner. 21 Vt. 437 Sullivan v. Williamson. 98 Pe. 1001. 
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pared for the reception of the evidence. The vividness 
of the picture of the transaction is impressed so 
strongly on the mind of the attorney, that the failure 
of details to develop in the trial does not make such an 
impression upon him as it does upon one who is un- 
familiar with the circumstances. Confusion results in 
the minds of the jurors when these details are not de- 
veloped. In the words of one of Florida’s eminent cir- 
cuit judges, “If practitioners generally had the experi- 
ence of trying a case from the bench, or from the jury 
box, they would be more impressed with the impor- 
tance of having a clear picture of the case in the minds 
of the jurors before the introduction of testimony”. 
WHY NOT NEGLECT? 

The question then naturally arises, why is it that 
the attorneys of Florida, in the majority of cases, do 
not avail themselves of the use of an opening? The 
writer is unable to ascertain any substantial reason 
for this neglect. It is the opinion of many of the trial 
judges, as has been previously stated, that counsel fear 
that the evidence adduced will fall short of that out- 
lined in the opening. But if a case is carefully pre- 
pared, there should be no greater probability that the 
evidence would fail to support an opening statement 
than it would to support the cause of action or de- 
fence, and surely this uncertainty has never restrained 
an attorney from endeavoring to prosecute or defeat 
a suit. 

It has been suggested that the reason attorneys 
do not avail themselves of the use of an opening is 
that they can never be sure of the course the testi- 
mony will take, and frequently cannot determine what 
is the major issue until all of the testimony is in, and 
for that reason prefer to adopt a course only after all 
of the facts have been introduced. This is true only 
in cases where many issues have been raised by the 
pleadings, and it is difficult to determine which issue 
is the major one. Certainly in that event, counsel 
should use his better judgment and refrain from at- 
tempting an opening. However this class constitutes 
only a small majority of the cases at the bar, and while 
the opening cannot be used advantageously in every 


case, lawyers should not let this caution deprive them ~ 


of its use in instances where such employment would 
be a material benefit. 

One of our outstanding trial judges has ventured 
the opinion that the limited use of the opening might 
be attributed to custom and ignorance of its value. 
From what the writer has been able to learn, he is in- 
clined to think that custom is the stronger reason. [It 
would be presumptive to say that the neglect is caused 
by ignorance of its use. For, while no doubt Florida 
has its share of uninformed lawyers, the standard of 
our bar equals, and in many instances surpasses, the 
standard of many of our sister states. Yet the evi- 
dence is conclusive that the Circuit Judge is right in 


saying that the Florida bar is ignorant of its value, 
else it would be used. Note that ignorance of its ex- 
istence and ignorance of its value are different. From 
books they know of it, but from observation only is its 
value brought to consciousness. Not having had the 


opportunity to observe, ignorance of value naturally 
results. 


OPINION OF THE COURT 

The trial judges responding to the questionnaire 
were almost unanimously of the opinion that the open- 
ing statement, when properly made, is of material 
benefit both to the judge and to the jury. Of course 
this right of advocacy may be abused by unfair and 
designing attorneys just as in other phases of trial 
procedure. But when the average counsel, appreci- 
ating his responsibility and duty as an officer of the 
court, carefully prepares and logically presents a fair 
statement of the issues and facts upon which he relies, 
he not only aids his own case, but assists at the same 
time both the trial judge and the jury. 
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DIGEST OF CASES FROM FLORIDA IN THE UNITED STATES COURTS 
Copyright, 1932, by West Publishing Company. 
This Digest consists of syllabi of the United States District Court, Circuit Court of Appeals and Supreme 
Court opinions reported in full in the Federal Reporter and Supreme Court Reporter published by the West 


Publishing Company. 


A printed report of any case digested herein reported in the Federal Reporter or the Supreme Court 
Reporter may be obtained for 25¢ by addressing the West Publishing Company, St. Paul, Minnesota. 


Lehman, Sheriff, et al. v. Spurway. No. 6263. Circuit 
Court of Appeals, Fifth Circuit. May 3, 1932. 58 F. 
(2d) 227. | 

Receiver of national bank is not officer of court, 
but is representative of Comptroller and under his 
control. 

Federal court has jurisdiction of suit by receiver 
of national bank to enjoin levy under state court judg- 
ment as being suit of civil nature by United States of- 
ficer (Jud. Code § 24(1), 28 USCA § 41(1). 

Federal court was without right at instance of re- 
ceiver for national bank to enjoin levy of judgment of 
state court against third party. 

Winding up of national bank by Comptroller held 
not “proceedings in bankruptcy”, within law author- 
izing federal court to stay proceedings by injunction 
(Jud. Code § 265 (28 USCA § 379). 

Judicial Code, § 265 (28 USCA § 379) pro- 
vides that the writ of injunction shall not be 
granted by any court of the United States to stay 
proceedings in any court of a state, except in cases 
where such injunction may be authorized by any 
law relating to proceedings in bankruptcy. 


Byrd. v. Ross et al. 58 F. (2d) 377. Nos. 734, 733. Dis- 
trict Court, S. D. Florida, Jacksonville Division. April 
15, 1932. 

Persons seeking to recover deposits as trust fund 
on ground of bank’s fraud in receiving deposits when 
insolvent had burden of establishing actual fraud. 

Recovery of deposits as trust fund requires proof 
of actual and hopeless insolvency with actual knowl- 
edge of managing officers. 

Proof of actual intent to defraud is unnecessary 
to warrant recovery of deposits as trust fund on 
ground of fraud of officers of bank in receiving de- 
posits when insolvent. 

Acceptance of deposits by bank is ordinarily repre- 
sentation of solvency. 

Persons depositing money at time bank officers 
know bank is hopelessly and irretrievably insolvent 
may rescind for fraud and reclaim deposit or proceeds, 
if traced into assets. 

Mere insolvency of bank at time of receiving de- 
posit without more does not warrant rescission of de- 
posit contract for fraud. 

Bank may be regarded as insolvent when it is un- 
able to meet its obligations in usual course of business. 


Amount, character, and value of bank’s assets, 
and of liabilities are matters pertinent to question of 
hopeless and irretrievable insolvency, warranting res- 
cission of deposits for fraud. 

Evidence did not establish hopeless and irretriev- 
able insolvency of bank at time of receiving deposits 
sufficient to warrant rescission of contract for fraud. 


City of Miami v. First Nat. Bank of St. Petersburg, 
Fla. et al. 58 F. (2d) 561. No. 6287. Circuit Court of 
Appeals, Fifth Circuit. April 16, 1932. 

Person who receives money to be paid to another 
or applied to particular purpose is trustee. 

As respects priorities, drawee bank making collec- 
tion of check on itself acts as agent and trustee for 
owner (Comp. Gen. Laws Fla. 1927, § 6834). 

Where money collected is mingled with bank’s 
funds, such funds, so long as amount remains there 
and until bank’s remittance is completed by payment, 
are charged with trust. 


American Surety Co. of New York v. Lewis State 
Bank, 58 F. (2d) 559. No. 6398. Circuit Court of Ap- 
peals, Fifth Circuit. April 9, 1932. Rehearing denied 
April 29, 1932. 

Suit against bank by surety on state game com- 
missioner’s bond to recover by right of subrogation 
from bank for paying warrants fraudulently drawn to 
fictitious payees, held not withdrawn from federal 
court’s jurisdiction as assigned cause of action (Jud. 
Code § 24 (28 USCA § 41); Comp. Gen. Laws Fla. 
1927, § 1903). 

Surety is favorite of equity, which extends its aid 
in exoneration quia timet before he pays, and will sub- 
rogate him after he pays, liberally and fully, as against 
others primarily liable on debt. 

“Subrogation” applies only where party invoking 
it has been required to pay debt for which another is 
primarily answerable. 

Subrogation is properly applied in favor of surety 
on fidelity bond only against persons participating in 
principal’s wrong; never against innocent person 
wronged by principal’s fraud. 

State fish commissioner’s surety could not enforce 
subrogation against depositary bank innocently pay- 
ing out public moneys on warrants payable to fictitious 
payees and wrongfully endorsed by Commissioner 
(Comp. Gen. Laws Fla. 1927, § 1903). 
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Silver v. Stearns, 58 F. (2d) 626. No. 65438. Circuit 
Court of Appeals, Fifth Circuit. May 17, 1932. 

Appeal from order committing bankrupt to jail 
for contempt until he should comply with turnover or- 
der must be taken within 30 days. (Bankr. Act § 24 
(11 USCA § 47). 

On appeal from refusal to release bankrupt from 
jail to which he was committed for contempt in not 
complying with turnover order, record held not to show 
refusal to permit bankrupt to show inability to comply. 

So far as appeared from record, bankrupt of- 
fered no evidence which tended to show that he 
was unable to comply with turnover order. 


Hamilton Michelsen Groves Co. et al. v. Penny et al. 
58 F. (2d) 761. No. 6342. Circuit Court of Appeals, 
Fifth Circuit. May 26, 1932. 

Defendant cannot be brought from his home in 
another state, to be subjected to personal judgment 
against him, on service by publication. (Jud. Code § 57 
(28 USCA § 118). 

General creditor cannot assail debtor’s transfer of 
property as fraudulent until he establishes debt by 
_ judgment anid acquires or is in situation to perfect lien 
on property and subject it to payment of judgment 
- after setting aside transfer. 

Equity may enforce creditor’s trust in or lien on 
property fraudulently transferred by debtor, without 
judgment against latter. 

Mere nonresidence of solvent debtor is insuffici- 
ent basis for administration of his property in federal 
equity court, whether invalidly transferred or not, at 
instance of unsecured and unacknowledged creditors 
without judgment. 

Creditor’s suit to set aside nonresident solvent 
debtor’s transfer of property as fraudulent before es- 
tablishment of transferor’s liability to complainant by 
judgment in district of his residence held properly dis- 
missed for want of jurisdiction. 


United States v. Antinori, 59 F. (2d) 171. No. 6400. 
Circuit Court of Appeals, Fifth Circuit. June 1, 1932. 

Court which had placed defendant on probation 
could, on revoking suspended sentence, impose reduced 
sentence, though original trial had expired (Probation 
Law §§ 1, 2 (18 USCA 724, 725). 


W. F. Potts Son & Co., Inc., v. Cochrane et al. 59 F. 
(2d) 375. No. 6477. Circuit Court of Appeals, Fifth 
Circuit. June 11, 1932. 

Court had power and, within equitable limits, dis- 
cretion, to tax costs and disbursements of corporation 
receiver against bondholder wrongfully causing ad- 
ministration. 

One invoking receivership without sufficient 
equitable grounds may be held accountable for costs 


and expenses therecf and resulting losses. 

Receiver’s appointment and administration are 
those of court. 

Bondholder mistakenly causing appointment of re- 
ceiver for corporation, without malice or wrongful pur- 
pose, in effort tc conserve property, in which plaintiff 
showed no interest, held not liable for costs and ex- 
penses of receivership, but only for actual losses caused 
thereby. 

Receivership proceeding is purely equitable, and 
should be decided on equitable grounds. 

Party erroneously causing receivership without 
intentional fault is not chargeable with receiver’s dis- 
bursements beneficial to fund or payable therefrom, 
if administered by rightful owners. 

One illegally instituting receivership without in- 
tentional fault may nevertheless make objections to re- 
ceiver’s accounts and charges. Each trust involved in 
receivership, mistakenly instituted by holder of cor- 
poration bonds of but one of several issues secured by 
separate trust deeds, is chargeable with receiver’s ex- 
penses inuring to its benefit or otherwise payable by it. 


New York Life Ins. Co. v. Bullock et al. 59 F. (2d) 747. 
No. 428. District Court, S. D. Florida, Jacksonville Di- 
vision. June 27, 1932. 

Physician’s history card, in so far as relating to 
diagnosis and treatment of patient, when properly 
identified, was admissible in suit to cancel life policy. 

Presumption ordinarily is that alteration or spoli- 
ation was made before or at time of execution of in- 
strument. 

Correspondence between insurance company and 
insured’s attending physicians held inadmissible, in 
suit to cancel life policy, as being hearsay. 

Notation on attending physician’s statement sub- 
mitted to insurer as part of proof of claim, respecting 
eyesight having been lost previously, was admissible 
in suit to cancel life policy as admission of insured. 

Insured’s failure to disclose material matters in- 
quired about by insurer and known to applicant will 
invalidate policy without proof of conscious design to 


‘defraud. 


Questions propounded to applicant for insurance 
in application tending to elicit reply naturally and rea- 
sonably influencing judgment of underwriter are ma- 
terial. 

False answers by insured, in application, respect- 
ing consultation with physician within five years, war- 
ranted cancellation of life policy. 


St. Augustine Paint Co. v. McNair, 59 F. (2d) 755. 
District Court, S. D. Florida, Jacksonville Division. 
June 17, 1932. 

Evidence established that bank was hopelessly in- 
solvent to bank president’s knowledge, when deposits 
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were made, as respects right to recover deposits. 

Bank, hopelessly insolvent to bank officers’ knowl- 
edge, on accepting deposits commits fraud on deposi- 
tor, for which he may rescind deposits and recover de- 
posits or proceeds, or impress trust on bank’s assets. 

To constitute requisite tracing and augmentation 
of funds to charge insolvent bank’s receiver, funds held 
by bank as agent or trustee must have reached re- 
ceiver’s hands, so that assets under receiver’s control 
are larger by that amount than they would otherwise 
have been. 

To constitute requisite augmentation it is not 
essential that the assets of the bank itself be 
swelled by money from outside sources, and a 
tracing of credits, as distinguished from a mere 
shifting of entries on books of bank, will suffice 
as augmentation. 

Cash deposit in insolvent bank was held by re- 
ceiver in trust for depositor. 

Title to the cash deposit remained in deposi- 
tor because of bank’s fraud in accepting deposit 
when insolvent, and money clearly passed into re- 
ceiver’s hands intact, since it was segregated from 
bank’s assets in envelope bearing depositor’s name 
and was never entered in bank’s books. 

Receiver of insolvent bank in which check on an- 
other bank was deposited was liable as trustee for 
money substituted for check and placed in special fund, 
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though check was later used in clearing with another 
bank. 

Facts were that plaintiff deposited in insol- 
vent bank, about an hour before it closed, a check 
drawn on another bank, and amount of deposit 
was entered in plaintiff’s passbook, but not in 
bank’s ledger, and thereafter, when directors or- 
dered bank’s suspensicn, they resolved that all de- 
posits made that morning should be segregated in 
special funds, and should not be entered on bank’s 
books. Prior to insolvent bank’s suspension, bank 
employee desiring to use check in morning’s clear- 
ings with drawee bank converted check into cash 
by taking from general funds of insolvent bank 
equivalent amount of cash and placing it, together 
with plaintiff’s deposit slip, in large envelope 
marked with plaintiff’s name, thereafter using 
check in clearing with drawee bank which resulted 
in balance against insolvent bank. 

Assets coming into receiver’s hands held not aug- 
mented by deposit of check drawn on insolvent bank, 
hence depositor was not entitled to preference. 

The insclvent bank’s assets were not aug- 
mented by such check, because check was drawn 
on insolvent bank and constituted merely an or- 
der on bank of deposit to transfer funds from one 
account to another in same bank. 
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OPINIONS OF THE ATTORNEY GENERAL 


August 12, 1932. 
Prentice-Hall, Inc., 
70 Fifth Avenue, 
New York, New York. 
Re: Inheritance Taxes. 
Gentlemen: 


ATTENTION: Mr. T. R. McCreery, 
Editor Inheritance Tax Service. 


I am in receipt of your letter of the 5th instant, 
relative to the inheritance tax Act, Chapter 14739, 
Acts of 1931. You make the following inquiry: 

“The decedent, a resident of Florida, owned 
real estate in Florida worth $900,090, owned stocks 
and bonds worth $100,000, which stocks and bonds 
were not physically located in Florida, and owned 
$100,000 in real estate and tangible personal prop- 
erty located in other states. Can the administra- 
tion expenses of the entire estate and all debts 
be charged against the Florida estate for purposes 
of the Florida Inheritance tax?” 

Before considering the statute your attention is 
called to headnote 2 of the case of First National Bank 
of Boston vs. State of Maine, decided by the United 
States Supreme Court and reported in 76 L. Ed. 211, 
reading as follows: 

“Real property and tangible personal property 

cannot be taxed, or made the basis of an inherit- 

ance tax, except by the state in which it is lo- 
cated.” 

Under the above court decision it appears that the 
value of real property and tangible personal property 
in another state cannot be included for inheritance 
tax purposes in the value of the gross estate of a de- 
cedent resident of Florida, notwithstanding the pro- 
visions of Section 3 of Chapter 14739, that the value 
of the gross estate of the decedent shall be determined 
by including the value of all property, real or personal, 
tangible or intangible, wherever situated. 

Sub-division (a) of division 2 of Section 3 of said 


Chapter 14739 provides that the value of the net es-. 


tate of a resident shall be determined by deducting 
from the value of the gross estate should include prop- 
erty in other states than Florida, and it seems reas- 
onable to assume further that the Legislature did not 
intend to impose the full burden of administration ex- 
penses and debts solely upon property in Florida, when 
the decedent owned property out of the State not 
subject to the inheritance tax. 

Since the prior provision is rendered ineffective 
by the United States Supreme Court decision, it would 
appear also to be contrary to equity and justice for the 
Florida property to bear the full reduction for admin- 
istration expenses and debts when there is property in 


other states that should in all fairness bear its propor- 
tionate part of such burdens. 

This view is supported by the provisions of sub- 
division (b) of division 2 of Section 3 of said Chap- 
ter, which provides for a proportionate division of such 
deductions for administration expenses and claims in 
the case of non-resident decedents owning property 
both in and out of this State. 

This office has not been called upon for an of- 
ficial opinion on the subject of your inquiry, and I do 
not know what the courts would hold with reference 
thereto, but in view of the above it seems to me that 
your inquiry should be answered in the negative. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 16, 1932. 

Hon. Ernest Amos, 
Comptroller, 
The Capitol. 
Dear Mr. Amos: 

I have your letter of the 10th instant, relative 
to the Documentary Stamp Tax Act, Chapter 18787, 
Acts of 1931. 


In reply I beg to say that in my opinion assign- 
ments by banks of mortgages, certificates of deposits, 
and other obligations to pay money, to secure loans 
from the Federal Government under recent relief Acts 
of Congress, require documentary stamps to be af- 
fixed under said statute. 

I am returning herewith the letter of Mr. C. E. 
Hitchings, which you enclosed. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 17, 1932. 
Honorable E. C. Welch, 


County Attorney, 
Marianna, Florida. 
Dear Sir: 


You have made inquiry as to whether County Com- 
missioners may employ county convicts on the public 
roads of the county and pay a reasonable amount for 
same from the Road and Bridge Fund to the Fine and 
Forfeiture Fund of the County. 

Section 8549, Compiled General Laws of 1927, pro- 
vides for employment on roads but does not authorize 
or contemplate any payment for such services in the 
county. 

Section 8550 provides that the county convicts 
may be required to work on the public roads of the 
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county but no compensation appears to be authorized 
in this section for such labor. 

I have examined the statutes carefully and find 
no authority for payment for labor of county convicts 
for work on the public roads of the county in which 
they are serving time. 

Your attention is called to Sections 1465, Compiled 
General Laws of 1927, which makes it a criminal of- 
fense for county commissioners to vote to pay any 
claim against the county not authorized by law. See 
also Section 7466, with reference to the Clerk of the 
Circuit Court signing any warrant to pay claims against 
the County not authorized by law. 

In view of the above, it is my opinion that your in- 
quiry must be answered in the negative. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 18, 1932. 
Honorable J. L. Greir, 


Supervisor of Registration, 
West Palm Beach, Florida. 
Dear Mr. Grier: 


I have your letter of August 15 with reference to 
publication of list of registered and qualified electors 
under Section 284, Compiled General Laws of 1927. 

Answering your first inquiry, I beg to say that 
under said statute it appears that you would have auth- 
ority to designate the paper for publication. In this 
connection, however, your attention is called to Section 
2153 which gives the County Commissioners authority 
to approve all accounts against the county. 

In further answer to your letter, I know of no law 
to prevent letting of the publication on competitive bids 
provided the bid accepted is not greater than the stat- 
utory legal rate. See Section 4688. In this connection, 
I may say that letting of contracts for public work on 
competitive bids is good public policy. 

You make further inquiry as to whether it would 
be unlawful for you to accept pay from the publishers 
for preparation of the list. Your attention is called to 
Section 7473 prohibiting state ond county officers be- 
ing interested in any contract for public work and pro- 
viding penalties for violations of the statute. Your at- 
tention is further called to Section 7486 making it un- 
lawful for any state, county or municipal officer to 
exact or accept any reward, compensation or other re- 
muneration other than those provided by law, from 
any person whatsoever for the performance or viola- 
tion of any law, rule or regulation that may be incum- 
bent upon the said officer to administer. 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 
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August 19, 1932. 
Honorable T. F. Hobbs, Chr. 


Board of Public Instruction, 
Galliver, Florida. 
Dear Sir: 


RE: SCHOOLS—ATTENDANCE OF 
STUDENTS FROM OUTSIDE 
DISTRICTS 

I have your letter of August 12 with reference to 
attendance in high schools by students not within the 
special tax district in which the school is located. 

In reply I beg to call to your attention Section 
718, Compiled General Laws of 1927, controlling in such 
cases and reading as follows: 

“NON-RESIDENT CHILDREN MAY AT- 
TEND.—Children residing outside of any special 
tax school district shall not attend school in any 
such district without the consent of the trustees 
thereof, and of the county board of public instruc- 
tion: Provided, that nothing in this law shall be so 
construed as to prevent attendance from an ad- 
joining county provided the county school board of 
such adjoining county shall pay a pro rata share 
of such attendance. Such prorata share to be es- 
timated by the trustees of such school where such 
attendance is made: Provided, further, that such 
pupils from other districts or sub-districts shall 
be subject to the same conditions as pupils from 
other counties as herein provided for.” 

Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 25, 1932. 
Hon. E. Z. Jones, Sr., 


c/o N. D. Suttles & Company, 
Jacksonville, Florida. 

IN RE: JAPANESE. 
Dear Sir: 

I am in receipt of your letter of the 7th instant, 
advising that a leading Japanese of Memphis, Tennes- 
see, desires to buy a tract of land to develop for Japan- 
ese-Americans to settle on and cultivate, and making 
inquiry if there is any statutory prohibition against the 
same. 

I assume from your letter that all of these Japan- 
ese are American citizens, and I beg to advise that I 
know of no statute prohibiting them from purchasing 
and owning lands in this State. Your attention however, 
is called to Section 18, Declaration of Rights of the 
State Constitution reading as follows: . 

“Sec. 18. Foreigners who are eligible to be- 
come citizens of the United States under the pro- 
visions of the laws and treaties of the United 
States shall have the same rights as to owner- 
ship, inheritance and disposition of property in the 
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State as citizens of the State, but the Legislature 
shall have power to limit, regulate and prohibit 
the ownership, inheritance, disposition, possession 
and enjoyment of real estate in the State of Flor- 
ida by foreigners who are not eligible to become 
citizens of the United States under the provisions 
of the laws and treaties of the United States.” 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


August 23, 1932. 
Honorable R. A. Gray, 
Secretary of State, 
Capitol. 
Dear Mr. Gray: 
Re: Corporations, Annual Reports 
and Filing Fees. 
I have your letter of the 15th instant enclosing 
copy of letter to you from Johnson & Mcllrath, At- 
torneys of Jacksonville, Florida, relative to Chapter 
14677 of 1931, as amended by Chapter 15726 of 1931 
requiring annual reports and the payment of certain 
taxes to the Secretary of State by corporations on July 
1st of every year. 
You request my opinion on the inquiry contained 
in said letter as to whether a corporation which re- 
ceived its certificate of incorporation in 1927 but has 
never done any business would be subject to the tax 
for last year and previous years since incorporation. 
In reply, I beg to say that in my opinion such cor- 
poration would be subject to the tax for 1931 as well 
as 1932, but not for the years prior to the passage of 
said act. 
Yours very truly, 
CARY D. LANDIS, 
Attorney General. 


September 9, 1932. 
Honorable James Whitehurst, 

Brooksville, Florida. 

Dear Sir: 


which you request my opinion on the question of 

whether or not the amendment known as Section 12 of 

Article IX of the Constitution of the State of Florida 

is broad enough to include the moving picture industry, 
permit me to say the amendment reads as follows: 

“For a period of fifteen years from the be- 

ginning of operation, all industrial plants which 

shall be established in this State on or after July 

Ist, 1929, engaged primarily during said period in 

the manufacture of steel vessels, automobile tires, 

fabrics and textiles, wood pulp, paper, paper bags, 

fiber board, automobiles, automobile parts, air- 

craft, aircraft parts, Glass and Crockery Manufac- 


Complying with your request of September 7, in | 
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tures and the refining of sugar and oils, and in- 

cluding byproducts or derivatives incident to the 

manufacture of any of the above products, shall 
be exempt from all taxation, except that no exemp- 
tion which shall become effective by virtue of this 

amendment shall extend beyond the year 1948. 

“The exemption herein authorized shall not 
apply to real estate owned and used by such indus- 
trial plants except the real estate occupied as the 
location required to house such industrial plants 
and the buildings and property situated thereon, 
together with such shipping facilities and being 
used for such purposes.” 

It will be noted that the exemption extended to 
industrial plants engaged in the manufacture of tex- 
tiles among other things mentioned. Textiles as de- 
fined by Webster’s Dictionary includes cotton. I am un- 
der the impression that moving picture films are man- 
ufactured from celluloid, which is a cotton composi- 
tion. 

If I am correct in my assumption regarding the 
material from which moving picture films are manu- 
factured, it is my opinion that the moving picture in- 
dustry would be exempted under the provision of the 
amendment exempting manufacturers of fabrics and 
textiles. Of course, if the chief ingredient of moving 
picture films is not cotton or some other textile ma- 
terial or unless it is a composition of several textile 
materials that make up the chief ingredient in moving 
picture films, the industry would not come within the 
exemption. 

Very truly yours, 
CARY D. LANDIS, 
Attorney General. 


September 14, 1932. 
Mrs. Clyde Gonzalez, 
Supervisor of Registration, 
1116 Florida Avenue, 
Fort Myers, Florida. 
Dear Mrs. Gonzalez: 

Replying to yours of September 9, permit me to 
say section 365, Compiled General Laws, provides that 
a person may change his party affiliation by applying 
to the supervisor of registration at least sixty days be- 
fore the date of any general primary. There will not 
be another general primary election until June of 1934; 
therefore, any person may change his party affiliation 
at any time between now and June, 1934. 

Of course, I am assuming that the Legislature of 
1933 will not change the election laws. If any change 
should be made by the next Legislature affecting this 
subject, of course, it will be necessary to disregard 
what has been said herein. 

Very truly yours, 
CARY D. LANDIS, 
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September 14, 1932. 
Honorable C. A. Boswell, 
c/o Wilson and Boswell, 
(Attorneys for Board of Public Instruction of 
Polk County, Florida) 
Bartow, Florida. 
Dear Mr. Boswell: 

Replying to your favor of September 8, permit me 
to say Section 718, Compiled General Laws, provides 
that children residing outside of the special tax school 
district shall not attend school in any district without 
the consent of the trustees thereof and without the 
consent of the county board of public instruction. In 
view of this statute it seems to me that the consent of 
the trustees and school board might be made contin- 
gent upon the payment of tuition fee. 

Replying to your second question, permit me to 
say it is my opinion that where a high school is lo- 
cated in a special tax school district and is supported 
partly by funds from the general school fund and the 
special tax fund, and there is no other high school 
in the county, that the trustees and the school board 
should make it possible for all children of high school 
age and attainment to attend without the payment of 
tuition; however, I think where there is a high school 
in the county supported entirely by the general school 
fund and children desire to attend a high school within 
the county partly supported by special tax school dis- 
trict funds, that it might be proper for the trustees and 
the school board to make their consent contingent upon 
the payments of a tuition fee. 

Replying to your third question, permit me to say 
Section 10 of Article 12 of the Constitution of the State 
of Florida, provides that a special tax school district 
may levy a special tax for the exclusive use of public 
free schools within the district; therefore, it is my 
opinion that special tax school district funds could not 
be used to pay the expense of transportation for high 
school pupils. 

Very truly yours, 
CARY D. LANDIS, 
Attorney General. 


October 4, 1932. 

Honorable R. A. Gray, 
Secretary of State, 
Capitol. 
Dear Mr. Gray: 

I have your letter of October 4, to which is at- 
tached certificates of nomination of H. O. Brown as 
candidate for the office of Governor and also certifi- 


cate of nomination of Fred Waite as candidate for Unit- 
ed States Senator. These certificates are signed by per- 
sons who purport to be chairman and secretary, re- 
spectively, of the Non-Partisan League Party, and you 
request my opinion as to whether these certificates 
comply with the Statutes, and whether you should cer- 
tify these names as nominees of the Non-Partisan 
League Party. 

The said certificates do not comply with Section 
256 of the Revised General Statutes of Florida (the 
same being Section 312, Compiled General Laws of 
Florida, 1927) as amended by Chapter 14657, Laws 
of Florida, Acts of 1931, which now provides: 

“The Board of county commissioners of each 
county shall cause to be printed on the ballots 
to be used in their respective counties, only the 
names of candidates who have been put in nom- 
ination by primary election, or the appropriate 
executive committee, of any political party in this 
State *x* * * 
The said certificates are not certificates of the 

appropriate executive committee of any political party 
and each of said certificates, in my cpinion, is not 
made out in accordance and in compliance with the 
provisions of Chapter 14657, Acts of 1931; and you 
are therefore, in my opinion, without authority to cer- 
tify these names to the county commissioners, and the 
county commissioners of the several counties are like- 
wise without authority to print such names on the 
official ballot to be used at the general election, No- 
vember 8, 1932. 
CARY D. LANDIS, 
Attorney General. 


October 5, 1932. 
Honorable R. B. Post, 


P. O. Box 1481, 
West Palm Beach, Florida. 
Dear Sir: 

This refers to your favor of October 3. 

Only active officers and enlisted men of the Flor- 
ida National Guard are exempt from the payment of 
poll taxes, under Section 2070, Compiled General Laws 


of Florida, 1927. Honorary membership in a company 


or battery in Florida does not exempt such member 
from the payment of his poll taxes, and his failure 
to pay same disqualifies him as an elector and also 
from holding public office. 
Very truly yours, 
CARY D. LANDIS, 
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